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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA - FI LE D

. THE CITY OF TULSA, g JUL 16 Zaﬁ/
2. THE TULSA METROPOLITAN Bl Lompard, rene
&

UTILITY AUTHORITY, US. DISTRIGT Gk
Plaintiffs,

—t

Case No. 01 CV 0900EA(C

=

TYSON FOODS, INC.,
COBB-VANTRESS, INC,,
PETERSON FARMS, INC.,
SIMMONS FOODS, INC.,
CARGILL, INC,,

GEORGE’S, INC.,

CITY OF DECATUR, ARKANSAS,

Defendants.

NSk W

ORDER AFPROVING SETTLEMENT AGREEMENT, VACATING ORDER OF
MARCH 14, 2003, AND ADMINISTRATIVELY CLOSING CASE

This matter comes before the Cowrt on this _L.b"_h day of July, 2003, upon
Plaintiffs’ and Defendants” Joint Application to Approve Settlement reached among the Parties
and ammounced to the Court on March 24, 2003. Based on the many filings and court
appearances of the Parties in this case, evidentiary hearings, consideration of expert reports and
testimony, and all presentations of counsel, the Court is thoroughly apprised of all of the issues,
applicable law and the respective contentions, claims and defenses of the Parties in tﬁis case.
The Court therefore considers the Scttlement Agreement of the Parties in this context, and
HEREBY FINDS AND ORDERS AS FOLLOWS:
1. The Parties agree that this case has been scitled and that all iésucs and
controversies have been resoived to their mutual satisfaction. The Settlement Agreement of
the Parties, signed by the Parties as of July g4 , 2003 and attached hereto as Exhibit “1,”

was negotiated by the Parlics in good faith, at arms-length, and after numerous settlement
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conferences with the active involvement and supervision of United States Magistrate
Judge Sam A. Joyner.

2. All terms, conditions, definitions and provisions contained in the atiached
Settlement Agreement are hereby approved by the Court, and incorporated herein by reference
as the Order and Judgment of the Court. The Parties shall comply with all terms, condilions
and provisions of that Agreement and in addition thereto, or as stated therein, the Court farther
orders as follows.

3.  Pending adoption of the risk based phosphorus index (“PI”™), as described
in the Agreement, effective immediately, there shall be a Moratorium on land applicatipn in the
Watershed of Poultry Litter on Application Sites, as those terms are defined in the Agreement.
Specifically, the Poultry Defendants shall not:

{a) engage in or knowingly permit the Land Application of Poultry
Litter on a Company Farm (or other property owned by the Pouliry
Defendants) or on a Contract Grower's property in the Watershed
until the property has been issued a Nuirient Management Plan
(“NMP™) containing & PI number for each tract, field or pasture;

()  cngage in or knowingly permit the sale or transfer of any Pouliry
Litter preduced by a Company Farm or Conlract Grower in the
Watershed to any other Landowner in the Watershed for Land
Application until each tract, field, or pasture, and each tract of the
Application Site on which the sold or transferred Litter is to be
land applied has been issued an NMP containing a PI by the
Watershed Monitoring team (“WMT™);

() engage in or knowingly permit the sale or transfer of any Litter
produced by a Company Farm located outside of the Watershed to
any Landowner within the Watershed for Land Application until
the Landowner has been issued an NMP by the WMT, containing a
P1 number for each tract;

(d)  ocontinue to place birds with any Conftract Grower who has been
determined by the Company or the WMT to have engaged in or
permitted the Land Application of Litter on his property prior o
the issuance 10 such Grower, by the WMT, of an NMP for his
property containing a PI number for each tract, and if ordered by
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the Court, the Poultry Defendant shall terminate or refuse to renew
its contract with the Contracl Grower;

(e}  continue to place birds with any Contract Grower who has been
determined by the Company or the WMT to have sold or
transferred Poultry Litter to any Landowner within the Watershed
priot to the issuance to such Landowner, by the WMT, of an NMP
conlaining a PT number for each tract, and, if ordered by the Court,
the Poultry Defendant shall terminate or refuse to rénew ifs
contract with the Contract Grower; or

(f) engage in or knowingly permil any Litter to be stored on a
Company Farm or Grower’s farm in the Watershed in such a
manner as 1o allow the transport or dispersal of such Litter due to
storm water runolf, infiltration, wind or other natural or manmade
cvenls,

{20  the Poulry Defendants shall nolify their contract growers in
adjoining watershcds of the Moratorium and discourage them from
selling, transferring or arranging to transport any Poultry Litter into
the Watershed during the Moratorium.

4. Upon approval by the Court of a PI, the P1 shall control the terms and
conditions under which any Nutrients may be Land Applied in the Watershed, whether located in
Arkansas or Oklahoma. As each Contract Grower or Company Farm receives an I\MP and Pl
from the WMT, the Moratotium period for that Contract Grower or Company Farm shall ¢cease,
and all future Litter or other Nutrient application by that Cantract Grower or Company Farm
shall be governed by the terms and conditions of the NMP; provided, however, the restrictions
contained in subparagraphs (b) and (f) above shall remain in force and effect afier the
Moratorium ceases and shall be part of every NMP.

5. In addition to the other terms and conditions of the Agreement pertaining
to Defendént Decatur, duting the continuing jurisdiction of this Court as provided below,
Decatur is ordered lo provide Plaintiffs access to its WWTP and surrounding property, including
access to any portion of Columbia Hollow Creek, with reasonable prior notice, for the purpose of

obtaining samples or otherwise observing, testing or monitoring, at Plaintiffs’ expense, any soils,
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water, effluent, influent or other parts or processes at the WWTP. During the term of the Court’s
retained jurisdiction, Decatur shall also provide Plaintiffs with copies of all Discharge
Monitoring Reports as they are prepared and filed with the ADEQ, and upon request shall
provide copies of any other detail or supporting documents, or other WWTP operational records,
at Plaintiffs’ expense.

6. The Cowrt has considered and hereby denies Plaintiffs’ request under
(Oklahoma law for pre-judgment interest on the agreed settlement amount from April 3, 2003 to
the date of this Order.

7. At the Parties’ request, the Court shall retain jursdiction for the purpose

- of enforcing the terms of their settlement agreement pursuant to the authority of qukonen v

Guardian Life Ins. Co. of America, 511 U.S. 375, 381-82 (1994). The Court contemplates that its
continuing jurisdiction will terminate four years after its entry of the Order approving the PI for
the Watershed, and a dismissal with prejudice of Plaintiffs’ claims will be entered at that time
unless the Court determines that additional supervision is necessary to enforce the settlement
agrecment.

8. In light of the settlement reached by the Parties, the Defendants have filed
a written application to vacate this Court’s Order granting partial summary judgment entered on
March 14, 2003 (Docket No. 444). The Plaintiffs have filed no opposition to such application,
and therefore, the Court finds that the Defendants’ application should be granted. The Court’s
Order of March 14, 2003 is hereby vacated.

9. Except as otherwise provided herein, this case is administratively closed.

10.  In accordance with dle Agreemenf of the Pariies, each Party shall bear ils -

own costs and atiomeys” fees.
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IT IS SO ORDERED this /é day of July, 2003,

(hnie N G061
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CLAIRE V. EAGAN ()
UNITED STATES DISTRICT JUDGE



APPROVED AS TO FORM:

FOR THE PLAINTIFFS:

/

KENNETH N. McK Y. OBA #6036
McKINNEY & STRIMGER, P.C.

101 N. Robinson Ave.,, Suite 1300
Oklahoma City, OK 73102
Telephone: 405/239-6444
Facsimile; 405/239-7902

FOR DEFENDANT
PETERSON FARMS, INC.

A. 8COTT MCDANIEL

JOYCE, PAUL & McDANIEL, P.C.
111 W. 5% Street, Suite 500

Tulsa, OK 74103

FOR DEFENDANT
CARGILL, INC.
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FOR DEFENDANTS:
TYSON FOODS, INC. &
COBB-VANTRESS, INC.

“Zh—

R. STRATTON TAYLOR

TAYLOR, BURRAGE, FOSTER,
MALLETT, DOWNS & RAMSEY

P.0O. Box 309

400 West 4% Street

Claremore, OK 74018

FOR DEFENDANT
SIMMONS FOODS, INC.

JOHN R, ELROD

CONNER & WINTERS, P.C.
100 W. Center Streget, Suite 200
Fayetteville, AR 72701

FOR DEFENDANT
GEORGE'S, INC.

JOHN H. TUCKER

RHODES, HIERONYMUS, JONES,
TUCKER & GABLE, P.LL.C.

100 West Fifth Street, Suite 400

Tulsa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By: LINDA C. MARTIN

DOERNER, SAUNDERS, DANIEL &

ANDERSON, L.L.P.
320 S. Boston, Suite 500
Tulsa, OK 74103-3725

RLR/ccH/5639-001/513415_1/dkm

GARY V. WEEKS
BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
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APPROVED AS TO FORM:

FOR THE PLAINTIFFS: FOR DEFENDANTS:
TYSONFOODS, INC. &
COBB-VANTRESS, INC.

KENNETH N. McKINNEY, OBA #6036

McKINNEY & STRINGER, P.C.
101 N. Robinson Ave., Suite 1300 R. STRATTON TAYLOR
Oklahoma City, OK 73102 TAYLOR, BURRAGE, FOSTER,
Telephone: 405/239-6444 MALLETT, DOWNS & RAMSEY
Facsimile: 405/239-7902 P.O. Box 309
400 West 4™ Street
Claremore, QK 74018
FOR DEFENDANT FOR DEFENDANT
PETERSON FARMS, INC. STMMONS FOODS, INC.
A. SCOTT MCDANIEL . JOHN R. ELROD
JOYCE, PAUL & McDANIEL, P.C. CONNER & WINTERS, P.C.
111 W. 5" Street, Suite 500 100 W. Center Street, Suite 200
Tulsa, OK 74103 Fayetteville, AR 72701
FOR DEFENDANT FOR DEFENDANT
CARGILL, INC.// /s GEORGE’S, INC.
JORAC H. TUCKER GARY V. WEEKS
RHODES, HIERONYMUS, JONES, BASSETT LAW FIRM
TUCKER & GABLE, P.LL.C. P.0. Box 3618
100 West Fifth Street, Suite 400 Fayetieville, AR 72702-3618

Tulsa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By: LINDA C. MARTIN
DOERNER, SAUNDERS, DANIEL &
ANDERSON, L.L.P.

320 S. Boston, Suitc 500

Tulsa, QK 74103-3725

RLR/eelS659-001/513415_1/dkm
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APPROVED AS TO FORM:
FOR THE PLAINTIFFS;

KENNETH N. McKINNEY, OBA #6036
.McKINNEY & STRINGER, P.C.

101 N. Robinson Ave., Suite 1300
Oklahoma City, OK 73102
Telephone: 405/239-6444
Facsimile: 405/239-7902

FOR DEFENDANT
PETERSON FARMS, INC.
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FOR DEFENDANTS:
TYSON FOODS, INC. &
COBB-VANTRESS, INC.

R. STRATTON TAYLOR

TAYLOR, BURRAGE, FOSTER,

MAILETT, DOWNS & RAMSEY
P.O. Box 309
400 West 4 Street
Claremore, OK 74018

FOR DEFENDANT

~ SIMMONS FOODS, INC,

A. SCOTT MCDANIEL
JOYCE, PAUL & McDANIEL, P.C.
111 W. 5 Street, Suite 500

Tulsa, OK 74103

FOR DEFENDANT
CARGILL, INC,

' JOHNR, ELROD

CONNER & WINTERS, B.C."
100 W. Center Street, Suite 200
Fayetteville, AR 72701

FOR DEFENDANT
GEORGE'S, INC.

JOHN H. TUCKER
RHODES, HIERONYMUS, JONES,
TUCKER & GABLE, P.LL.C.
100 West Fifth Street, Suite 400

Tulsa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

L osth IV L Pes

By: "LINDA C. MARTIN

DOERNER, SAUNDERS, DANIEL &
ANDERSON, L.L.P.

320 S. Boston, Suite 500

Tulsa, OK 74103-3725

RLR/¢cl/5659-001/513415 _Lidkm

GARY V. WEEKS
BASSETT LAW FIRM

P.O. Box 3618 '
Fayetteville, AR 72702-3618
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APPROVED AS TO FORM:

FOR THE PLAINTIFFS: FOR DEFENDANTS:
TYSON TOODS, INC. &
'COBB-VANTRESS, INC.

KENNETH N. McKINNEY, OBA #6036
MCcKINNEY & STRINGER, P.C.

101 N. Robinson Ave., Suite 1300 R.STRATTON TAYT.OR
Oklahoma City, OK 73102 TAYLOR, BURRAGE, FOSTER,
Telephone: 405/239-6444 MALLETT, DOWNS & RAMSEY
Facsimile: 405/239-7902 P.0O. Box 309
400 West 47 Street
Claremore, OK 74018
FOR DEFENDANT FOR DEFENDANT
PETERSON FARMS, INC. s?:@l Z00DS, INC.
A SCOTT MCDANIEL R{ELROD
JOYCE, PAUL & MeDANIEL, P.C. CQO, & WINTERS, P.C.
111 W. 5" Street, Suite 500 1004 W/ Center Strect, Suite 200
Tulsa, OK. 74103 Fayerfeville, AR 72701
FOR DEFENDANT FOR DEFENDANT
CARGITY., INC. GEORGE’S, TNC.
JOHN H, TUCKER GARY V. WEEKS
RHODES, HIERONYMUS, JONES, BASSETT LAW FIRM
TUGCKER & GABLE, P.L.L.C. P.O. Box 3618
100 West Fifth Street, Suite 400 Faveiteville, AR 72702-3618

Tulsa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By: I.INDA C. MARTIN

DOERNER, SAUNDERS, DANIEL &
ANDERSON, L.L.P.

320 S. Boston, Suite 500

Tulsa, OK 74103-3725

RLR/cgl/3659-001/513415_1/¢km
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APPROVED AS TO FORM:
FOR THE PLAINTIFFS:

KENNETH N. McKINNEY, OBA #6036

McKINNEY & STRINGER, P.C.
101 N. Robinson Ave., Suite 1300
Oklahoma City, OK 73102
Telephone: 405/239-6444
Facsimile: 405/239-7902

FOR DEFENDANT
PETERSON FARMS, INC.
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FOR DEFENDANTS:
TYSON FOODS, INC. &

COBB-VANTRESS, INC.

" R.STRATTONTAYLOR

TAYLOR, BURRAGE, FOSTER,
" MALLETT, DOWNS & RAMSEY
P.O. Box 309
400 West 4™ Street
Claremore, OK 74018

FOR DEFENDANT
SIMMONS FOODS, INC.

A. SCOTT MCDANIEL

JOYCE, PAUL & McDANIEL, P.C.
111 W, 5" Street, Suite 500

Tulsa, OK 74103

JOHNR.ELROD =~
CONNER & WINTERS, P.C.
100 W. Center Street, Suite 200
Fayetteville, AR 72701

FOR DEFENDANT FOR DEFENDANT
CARGILL, INC. GEO?E’,S’, c///
JOHN H. TUCKER GARY VOWEEKS — :

RHODES, HIERONYMUS, JONES,
TUCKER & GABLE, P.L.L.C.

100 West Fifth Street, Suite 400

Tulsa, OK 74121-1100

FOR DEFENDANT : .
CITY QF DECATUR, ARKANSAS

By: LINDA C. MARTIN
DOERNER, SAUNDERS, DANIEL &
ANDERSON, L.L.P.

320 S. Boston, Suite 500

Tulsa, OK 74103-3725

RLR/cl/56590017513415_1/dkm

BASSETT LAW FIRM
P.O. Box 3618

Fayetteville, AR 72702-3618
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SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (“Agreement”) is deemed executed as of
this _day of July, 2003, by and between the Parties in Case No. 01 CV 0500EA(C} pending
in the United States District Court for the Northern District of Oklahoma (“the Case™), namely:
the “Plaintiffs,” The City of Tulsa, a municipal corporation (“C ity™); and The Tulsa Metropolitan
Utility Authority, a public trust ("TMUA™); and the “Defendants,” Tyson Foeds, Inc, a
corporation (“Tyson™); Cobb-Vantress, Inc., a corporation (“Cobb-Vantress™); Peterson Farms
Inc., a corporation (“Peterson”); Simmons Foods Inc., a corporation (“Simmons™); Cargill, Inc.,
a corporauorl (“Cargill™); George’s, Inc,, a corporation (“George’s™) (these Defendants being
collectively referred to herein as “Pouliry Defendants™); and The City of Decatur, Arkausas, a
municipal corporation (“Decatur’). o

A, DEFINITIONS

The followmg térms used in this agteement have the following meanings, whether
or not these words are capitalized in this Agreement:

1. “Agreement” means this Settlement Agreement by and among the Parties.

2. “Application Site” means any tract of land in the Watershed larger than
two and one half acres outside any cnjy limits where Poultry Litter or other Nutrients from any
Contract Grower or Company Farm is land applied or expected to be land applied.

3. “BMPs” means Best Management Practices and refers to all measures,
methods, processes or techniques which are designed to be implemented for the purpose of
controlling, reducing or preventing adverse impacts to the environment resulting from land
application of nuirients.

4, “Case” means Case No. 01 CV 0800EA(C) pendlng in the United States
District Court for the Northern DlSu‘iCL of Oklahoma, :sLyEcd Tm: City of J.l'xlea et al.,
Plainti{fs v. Tyson Foods. Inc., et al., Péfendants, ' '

5. “Certified Litter Applicator” means a person who is certified under the
laws of the State of Oklahoma or Arkansas to land apply Poultry Litter,

6. “Company” means, generically, any one of the Poultry Defendant
companies.

7. “Company Farmn™ means any property now or hereafter owned or operated
by any Poultry Defendant, of any person, related entity, affiliate or successor in interest of a
Poultry Defendant, to rmse and carg for pouliry owned by, or for the bonefit of, that Poultry
Defendant. _

8, “Complaint” means the Complaint, as amended, filed in the Case by
Plaintiffs. ' A

Sertlemert Agreement - Final
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9. “Contract Grower” or “Grower” means any person or other entity engaged

in farming or other agricultural operations, who contracts with any one of the Poultry

Defendants, to raise and care for poultry prowdcd in the Watershed to thc grower by the
Poultry Defendant company.

10. “Court” means the United States District Court.for the Northem District of

Oklahoma.

11. “Land Application” means the application of Nufrients or Poultry Litter
(as specified in connection with the use of this term) to the land in the Watershed, through any
means whatsoever, for any purpose, but does not include the ingidental placing of Poulay
Litter on land during the process of hauling or moving to storage or composting for a
temaporary period of time, not to exceed three days.

12, “Landowner” means Contract Growers and Company Farms, as those
terms are defined herein, and any other person or entity who owns, leases, or uses an
Application Site, as defined herein.

13. “Litter” or “Poultry Litter” means all bypmducts assoctated with the
confinement of poultry, including excrement feed waste, and bedding materials.

14. *“NMP” means Nutrient Management Plan further described in Section G
ol this Agreement, and inchudes other- s1m11arly named plans, regardless of how denominated,
such as a waste management plan (“WMP).

15. “Nutrients” xaeans Poultry Littér, and any other animal ‘waste, manure, or

commercia) fertilizer containing phosphorus

16. “Parties”™ means, collectively, all of the named Parties in the Case, who are
likewise Parties to this Agreement, or when use in the singular form, “Party”, means any
specific party to the Case. '

17. “PI” means the risk based Phosphorus Index developed to govern the

terms and conditions under which Nutrients may be land applied in the Watershed, as further
described in Section D of this Agreement, and includes the numerical index SySl‘Cm rapresented '

thereby, the target objective or index necessary to limit the land application of Nutrients, as
described theréin, and any other associated requirements, limits or guidelings pertaining to the
land application of Nutrients as prescribed by the PT developers.

18. “Poultry” means chickens and turkeys.
19. “Poultry Defendants” means all of the Defendants named in the Case,
except the City of Decatur, Arkansas, and includes all entities owmng or operating “Company

Farms"” as defined herein.

20. “Watershed” means the Spavinaw/Eucha Watershed described in
Plaintiffs’ Complaint, encompassing approximately 415 square miles on either side of the
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* Oklahoma-Arkansas border, and lying within Mayes and Delaware Counties in Oklahoma, and -

Benton County in Arkansas.

21. “Water Supply” means the entire raw water collection and treatment
syster: operated or relied on by the Plaintiffs to fumish drinking water from the Watershed to
residents and customers, including but not limited to, all creeks, streams and tributaries in the
Spavinaw/Eucha Watershed, Lake Eucha, Lake Spavinaw, Lake Yahola, and the Mohawk
Water Treatment Plant.

22. “WMT” means the Watershed Monitoring Téam hired and trained to

monitor and enforce the Moratorium, prepare new NMPs implementing the PI for Growers,
Company Farms and Land Application Sites, and monitor and enforce compliance with the
revised NMPs, as further definted in Section E of this Agreement.

23. “WWTP” means Wastewater Trcatment Plant, and refers specifically to
the publicly owned wastevater treatrent plant opetated by thé City of Decatur, Arkansas.

B. RECITALS

1. On December 10, 2001, the Plaintiffs commenced the Case against the
Defendants seeking injunctive relief and monetary damages for Defendants aileged acts and
omissions, and/or the acts and omissions of the Poultry Defendants’ Contract Growers, whlch
Plaintiffs claimed have caused damage to Plaintiffs’ Water Supply in the Watershed.

2. The Defendants have denied liability for all such claims and have actively
defended against these allegations during the Case.

3. Considering the uncertainties, costs, time and legal issues agsociated with
the Case, the Parties desire to resolve their respective claims and defenses against each other, and
therefore, have entered into this Agreement to compromise their claims.

NOW, THEREFORE, in consideration of the mutual covenants and agreements
contained herein, and for other good and valuable consideration, the receipt and adequacy of
which is hereby acknowledged, the Parties’ agree as follows.

C. STATEMENT OF INTENT

1. Tt is the intent of this Agreement to (1) fully and finally resolve the
controversy betwecn the Parties which is the subject of the Case’ and to avoid the uncertamty
and risk associated with litigation; and (2) to ensure that numcnt management protocols are
used in the Watershed to réduce the tisk of harm to Plaintiffs’ Water Supply due to the Land

Application of Nutrients and The City of Decatur’s WWTP discharge, while at the same time

recognizing the nght of the Poultry Defendants and their Growers to contmue to conduct
poultry operations in the Watershed within such protocols anci the unpoztance of clean lakes,

safe drinking wafer and a viable poultry indusiry to the economies ‘of Northeast Oklahoma and
Northwest Arkansas.

3.
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2. Tn furtherance hereof, this Apreement shall be binding not only upon each
of the named Defendants, but also on any entity now existing or hereafter acquired or created
by or under the control or ownership of any of the respechve Defendants, including any related
entity. affiliate or successor-in-interest of a Defendant, for the purpose of conducting
operations in or affecting the Watershed. '

D. WATERSHED PHOSPHORUS INDEX

1. A new phosphorus risk-based index (“PI”) shall be developed to govem
the terms and conditions under which ‘any Nutrients may be land applied in the Watershed.
Although the PI, as developed or with modification, may have broader application or be of
interest to other watersheds or parties not involved in thc Watershed, the PI shall be developed
particularly for the existing physical, geological and hydrological conditions and characteristics
of the Watershed and the stated goals and intent of this Agreement.

2. The PI shall be developed ta achieve the least amount of total phosphorus
loading reasonably attainable from each Application Site to the Water Supply from all sources of
phosphorus on each such Application Site while still meeting the agronomic requivements for the
growth of grasses, crops and other desirable plant life.

3. The PI ghall be developed by a *“PI Team™ consisting of an equal number
of representatives from Oklahoma State University (*OSU”) and the University of Arkansas
(“UA™). The PI Team may consult with other institutions, governmental agencies or outside
consultants as they deem appropriate, but only the members of the P Team shall be responsible
for the final PI presented to the Court. The final PI shall require unanimous agreement of all PI
Team members before submission to the Court.” The PI Team members shall notify the Plaintiffs
and Poultry Defendants of the final PL Subsequent thereto any party to this A greement may file
application with the Court for entry of the order establishing the final PL. "Absent an objection by
a party to this Agrecment within fiteen (13) days of the submission of the final PTto the Court,
the Court may in its discretion enter an order establishing the final PT substdntially in the form of
the proposed order attached hereto as Exhibit A.

4, The Plaintiffs shall pay $40,000 and the Poultry Defendants shall pay
$40,000, for a total of 80,000, toward the cost of research and development of the PI. These

funds shall be paid during the course of the project commensurate 'wi"t'h' the progress of the work.

5. The PI shall be dcveloped and submltted to the Court, Plaintiffs and the
Poultry Defendants not later than January 1, 2004, provided that a reasonable extension of this

deadline may be agreed to by the Plaintiffs and Poultry Defendants jointly, not to exceed -

sixty days, if Plaintiffs and Poultry Defendants are reasonably satisfied by assurances from the PI
Team that a PI will be agreed to by all PI Team members by the end of the extended deadline.

6. If the P] Team is unable to agree on a PI By the deadline or extended
deadline, they shall 1omt1y notify the Plaintiffs and Poultry Defendints in vmtmg, which notice
shall include a statement of issues or reasons for the impasse. In that event, either Plaintiff or

any one of the Poultry Defendants may file an application with the Court afy time thereafler

requesting a conference with the Court to determine the process, including an evidentiary hearing
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if necessary, by which either Plaintiffs or Poultry Defendants may present a proposal for the
Court to determine an appropriate PI for use in the Watershed.

7. Upon approva] by the Court of a PI, the PI shall b¢ incorporated into the
NMPs for all Application Sites in the Watershed, whether located in Arkansas or Oklahoma.
The order shall provide that the PI shall remain in effect unless and until the P]amnffs ‘and the
Poultry Defendants agree to modify the P1, or the Court orders otherwise.

E. WATERSHED MONITORING AND ENFORCEMENT

1. The Moratorium (described below in Section F), revised NMPs, and the PL
shall be implemented, monitored and enforced by a Watershed Monitoring Team consisting of
four persons (*WMT”), as more specifically described below.  The WMT shall be recruited,
trained and prepared to hegin its duties upon the Court’s approval of the final Pl WMT
ruembers shall have the cxperience, training and qualifications prescnbed by state or federal law
or regulations for persons designated to prepare and oversee mplementatnon of NMPs or
comparable plans designed to mahage agncultura] operations and preserve water quality.

2. The Poultry Dcfendants shall pay all costs associated with the recruitment,
hiring and training of the WMT, the necessary compensation .and state mandated bénefits
required to employ qualified persons, and the essential and reasonable expenses required by the
WMT to carry out its monitoring and enforcemeut duties as hereafter provided., The funding
obligation of the Poultry Defendants shall commence on the date of the Court’s approval of the
PI, and continue for a period of four years after the date of the Court’s order approving the PL,
unless earlier assumed by the state agencies as provided below.

3. The WMT shall be jointly recruited, trained, overseen and monitored by a
Special Master to be appointed by the Court pursuant 1o an order substantlally in the form of
Exhibit “B” hereto and the state agency referred to below in paragraph ES, if any, which has
agreed 1o emiploy the particular WMT riember. Within thirty days after entry of a Court order
approving this Agreement, substantially in the form of Exhibit “C" heréto, Plaintiffs ahd Poultry
Defendants shall confer and attempt to agrée on a qualified candidate for Special Master, or in
the absence of such agreement, Plaintiffs shall submit two nominees and Pouitry Defendants
shall submit two nominees to the Court within the thirty day period. The Court shall be free to
appoint any other person or firm not nominated by the Parties if the Court deems appropnate or
necessary. The Special Master shall have sufficient formal and practical educatlon, training and
experience in one or more of the areas of geology, hydrology, agrononucs soil seience, water
chemistry and/or other relevant disciplines to enable him to serve in this capacity with the
necessary understandmg of the issues and objectlves to be addressed by ‘the WMT. Persons or
firms who have prior knowledge or experience in the Watershed shafl be preferred but not
required, provided that no candidate shall be an empioycc or representative of any of the Parties,

or have otherwise served as a'consultant for any Party in connection with the Case unless agreed
to by all Parties.

4. The Special Master shall at alf times be deemed an independent contractor.
For the period of four years after his appointment, (he Poultry Defendants shall pay the essential
and reasonable expenses of the Special Master incurred in the pcrformance of his duties as
derined herein, who shall serve at the pleasure of the Court. His term of appointment shall
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commence upon appointment by the Court and end four years thereafter, unless the Court orders
otherwise. Any vacancy occurring during his term for any reason shall be filled in the manner
“ described above in immeédiately preceding paragraph 3.
S. In coordination with the applicable state agency, if any, as referenced in
paragraph E.8 of this Agreement, the Special Master shall begin recruiting the WMT upon his
appointment by the Court. Unless otherwise directed by the Court or agreed by the Plaintiffs and
Pouliry Defendants, the Special Master shall report in writing to the Court, Plaintiffs and Poultry
Defendants no less ofien than quarterly during the first two years of his tenure, and
semi-annually for the remaining two’ years. The reports 1o the Plaintiffs and Pouliry Defendants
shall include but not be limited to spprising them of the status of preparauon of all NMPs, all
monitoring and " enforcement activities, including the momtonng and enforcement of the
Moratorium as described in Section F by the WMT, and the costs incurred by the Spemal Master
and WMT during the reporting period. The reports to the Court, which shall also be furnished to
the Plaintiffs and Poultry Defendants, shall be a summary of these waiters, and shall primarily
focus on issues relating to the implementation and enforcement of this Agreement In addition to
his joint duties to recruit, train and oversce the WMT and report to the Court and Parties, the "
Special Master shall assist the WMT in carrying out their regular dutiés of preparing NMPS,
monitoring and enforcement, if and when workload or other factors or CDnd]tIOﬂS reqmre
additional manpower, and [or such purposes shall have the same right of & access to the properties |

owned or operated by the Growers, Company Farms and Apphcatlon Sntes as is aﬂ”orded the
WMT. If any vacancies occur in the WMT for any teason, they shall be filled i m 2 manner
similar to the original recruitment and training of the WMT members.

6. The WMT’s daties shall include:

(a) Immediately upon employment and completion of training, the
WMT shall begin to evaluate, through personal observation, testing,

monitoring and/or gathering | Hécessary data, each tract of land owned or
operated by a Landowner for the purpose of (i) assigning an appropriate PI
(when developed) to each tract, and (ii) monitoring comnhance with the
Moratoriux and all Court Orders entered in the Case;

(b) As soon as practicable after entry of the Order approving the PI,
the WMT shall prepare NMPs, which shall include an asmgmd PI number
for each Company Farm, Contract Grower and Application Site,

(¢)  The WMT shall monitor each Landowner or Certified Litter
Applicator jn the Watershed for compliance with the terms and condifions
of the Moratorium, his NMP, and all Court Orders entered in the Case,
including making periodic inspections of the Landowner’s property to
procure samples of Poultry Litter, soil, water, or conduct such other tests
and make such other observations as are necessary for the WMT to
determine if the Landowner is complymcr W1th the restrictions of the PI,
the NMP and applicable’ Court Orders;

(d) The WMT shall inspect such relevant records or data as the Poultry
Defendant or Landowner may be required to maintain (either pursuant to
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state law, regulation or otherwise), in order to demonstrate compliance
with the Moramnum, his NMP and the P, and applicable Court Orders.

(e) The WMT shall pmwdv consultation, advice and assistance to all
Landowners, as requested or necessary, to encourage and maintain

compliance with the Moratorium, NMP and ‘the P1, and applicable Court

Orders; and

& The WMT shall report to the Court, Plaintiffs and the Poultry
Defendants, and to their state regulatory agency or commission having
jurisdiction under any applicable state law, all material and/or repeated
violations or instances of non-compliance with the Moratorium, NMP, PI
or applicable law, rules or regulations.

Upon each one-year anniversary date of the establishment of the WMT

until modified by Court order, the WMT shall collect and disseminate to the Plainfiffs, the
Poultry Defendants and the Special Master the followmg information regarding the Contract
Growers and Company Farms: :

()  the name of the Contract Grower or Company Farm manager;
) the loeation of the Contract Grower or Company Farm;

(c)  the size or production of such fanning‘ operation in terms of
number of poultry houses, type of poultry, number of birds in standing

inventory per flock, nurmber of estimated flocks per year, and estimated
-Poultry Litter or other nutrient or manure production per year;

(d)  the quantity of Poultry Litter, mamue or other nutrients that is

.. tand-applied on the Contract Grower or Company Farm property, and the

quantity which is fransferred or sold each year;
()  the name and location of ay transferee of such Poultry Litter;

(H the normal or anticipated date that the Poultry Litter or other
manure is cleancd out, land-applied and/or traxisfezréd; and

{g)  date of issnance of lasit NMP, mc]udmg the ass1gned P1, and name
of WMT memiber who prepared the NMP.

If for any reason the WMT ceases to exist, and if at that time the Court continues to retain
jurisdiction over this Agreement pursuant to the Order Appmvmg the Settlcmenl Agreement, any
of the Parties may apply to the Court for an order directing to what extent and in what manner

this informatien shall continue to be compt]ed and disseminaied.

8.
Department of Agriculture (“ODA”) and the Arkansas Soil and Water Conservation Commission

The Plaintiffs and Poultry Defendants agree to confer with the OLlahoma

(“ASWCC”), or such other respective s1ate agencies of commissions as may be approprlate or
necessary, to obtain their agreement to assume full and permanent responsibility to administer

b
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the employment and compensation of the WMT members, provide facilities and support for their

responsibilities, and maintain records and information collected by the WMT in the performance

of its duiles. Subject to agresment of these respective agencies to employ WMT members ina

manner consistent with and supportive of their responsibilities as set forth herein, two members
of the WMT shall be deemed employees of thé ODA, and two members shall be deemed
employees of the ASWCC.

9. If the state agenc:les accept such responsibility, the Poultry Defendants
shall pay the costs of each WMT member’s compensauon state mandated benefits and the othér
essential and necessary expenses to the respective state agency fc—r the time period specified
above in paragraph 2 of this Section, unless the respective agencies appropriate funds to provide
such compensation, benefils and expenses prior thersto.

10.  Notwithstanding the employment of WMT members by the respective
state agencies, the teamn members shall remain subject to the oversight and monitoring of the
Special Master during the term of his Court appomtment Notwithstanding the employment or
assignment of two WMT members to an Oklahoma agency, and two WMT members to an
Arkansas agency, the Special Master shall have the authority and discretion, with the
concurrence of the relevant state agencies, to require that one or more members assigned to one
state agency temporarily assist the team. members employed by the other state agency, as needed
to carry olit the overall duties and objectives of the WMT, given the varying workload and
number of Application Sites in each respective state in the Watershed,

11.  If Plaintiffs and Poultry Défendants are unable to obtain agreement from
the respective stale agencies to assume einployment responsibilities for the WMT, the WMT
members shall continue to perform their duties as independent contractors under the direction of
the Specml Master and at the expense of thc Pouitry Defendants for the four-year period of time
specified in paragraph E.2.

F. MORATORIUM

1. The following restrictions shall become effective automauca]ly xipon the
entry of the Order of the Court approving this Agreement (Exhibit ¢ ‘C™) and shall remain in place
thereafter until the particular Company Farm or Contract Grower at issue receives from the
WMT an NMP contmmng a PI number for each field, pasture or tract on the farm. The
following restrictions are collectively referred to hercinafter as the “Moratorium.”

2. Prior to the execution of this Agreement the Poultry Defendants répresent
that they have notified the Contract Growers in the Watershed of this Motatorium, and will
provide the Contract Growers with a copy of the relevant portions of the Order approving this
Agreement. To help expedite the developrent of NMPs, the Poultry Défendants shall encourage
their Contract Growers ta contact the WMT ag soo1 as pracncable after the WMT has been hired
and trained so the evaluation of Conm act ‘Growers™ properties may begin prior to the adoption of
the PI by the Court.

3 From and after the date the Court enters its Ordcr approving this
Agreement, the Poultry Defendants shall not: '

8-
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(2} engage in or knowmgly permit the Land Application &f “Poultry
Litter on a Company Farm (or other _property owned by the Poultry

' ‘Defendants) or on a Contract Grower's proper’ry in the Watershed unti] the
property has been issued an NMP conitaining & PI number for ‘each tract,
field or pasture;

(b) engage in or knowingly permit the sale or transfer of any Poultry
Litter produced by a Company Fatm or Contract Grower jn the Watershed
to any other Laridowner in the Watershed for Land Application until each
tract, field, or pasture, and each tract of the Application Site on which the
sold or transferred Litter is to be land apphed has been issued an NMP'
containing a PI by the WMT;

(c) engage in or knowmgly permit the sale or transfer of any Litter
produced by a Company Farm located outslde of the Watershed to amy
Landowner within the Watershed for Land Apphcanon until ‘the
Landowner has been issued an NMP by the WMT, confaining a PI number
for each tract;

{d centinue to place birds with any Contract Grower who has been
determined by the Company or the WMT to have encaged in or permitted
the Land Application of Poultry Littér on his property prior to the issuance
to such Grower, by the WMT, of an NMP for his property containing a PI
number for each tract, and if ordered by the Court, the Poultry Defendant
shall rerminate or refuse to renew its contract with the Contract Grower;

(e coniinue fo place birds with any Contract Grower who has been
determined by the Company or the WMT to have sold or transferred
Poultry Litter to any Landowner within the Watershed prior to the
issuance to such Landowner, by the WMT, of an NMP containing a PI
number for each tract, and, if ordered by the Court, the Poultry Defendant
ghall temunate or refuse to renew its contract with the Contract Grower; or

® engage in or knowingly permit any Lilter to be siored on a
Company Farm or Grower’s farm in the Watershed in such a manner as to
allow the transporl or dispersal of such Litter due to storm water runoff,
infiltration, wind or other natural or man made evenis. '

4. As each Contract Grower or Company Farm receives an NMP and PI from
the WMT, the Moratérium period for that Contract Grower or Company Farm shall cease, and
all futore Litter or other Nutrient application by that Contract Grower or Company Farm shall be
governed by the terms and conditions of the NMP provnded however the restrictions contained

in subparagraph (b) and (f) above shall remain‘in force and effect after the Moratonum ceases
and shall be part of every NMP,
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G.  NUTRIENT MANAGEMENT PLANS AND GROWER CONTRACTS =~ =

1. Upon approval by the Court of the PJ, the Pouliry Defendants shall furnish
their Contract Growers and Company Farm managers a copy of the relevant portions of the
Order entered in the case (Exhibit “A” atiached hereto) and notify them in writing that they are
required by the terms of the Order to apply to the WMT (if they have not already done so
following approval of this Agreement) within s1xty days after such Order to obtain anew NMP
incorporating the P1. The Poultry Defcndants may ETcourage their Conu*act Growers to make
application for a new or revised NMP as soon as the WMT is formed and operational. Upon
receipt of such application, the ass1gned WMT member shall personally visii the apphcant’
property to properly evaluate the property and farmmg operatlons for the purpose of preparing
the NMP and assigning an appropriate PI number. "A new written NMP shall be prepared by
the WMT member a5 soon as practicable after approval of the PI. The WMT {or applicable
state agency if the agency has assumed responsibilitics as pravided above in Section E) shall
retain the original of the NMP; deliver a copy to the apphcant send a copy to the Pouliry
Defendant ‘-Vllih whom the Grower has contracted, and send a copy to the Plaintiffs.

2. Al NMPs prepared by the WMT shall be in s_ubstmitiélly the same format
and contain such information, recomumiendations and requirements as have generally been
contained in NMPs or other WMPs or similar documents previously prepared by County

Conservation District, Natural Resource Conservation Service (NRCS) offices and/or

Cooperative Extension offices. The NMP shall contain a PI number for each _pasture, crop
land, or other tract of property owned or farmed by the Grower or Landowner that is part of an
Application Site and shall also explicitly contain all restrictions 1mposcd by any applicable

state law, rule or regulat:on This Avrcement the Court Ordcrs entered in the Case, the NMPS ‘

cffect to each whenever possible; prowded that the NMP, PI this Agresment and the Court
Orders shall control over any confliéting law, rule or regu]atlon to’ the extent that the former
provide more stringent or restrictive protocols which are more protective of the Watershed and
the risk of excess nutrient loading to the Water Supply.

3. The NMP shall remam in force and effect until expressly superseded or
modified by the WMT or any order issued by the Court. The NMP may tot be modified or
rescinded by any contract provision or other directive promulgated by the Poultry Defendants.
The WMT shall reassess the NIVP: (i) upon leaming of any s1gn1ﬁcant change of condition at
the Application Site or the operations thereon; (ii) upon apphcatmn or request for such

modification by the Grower or Landowner, contracting Poultry Defendant, or Plaintiffs; (i)
upon modification of the Watershed PI; or (iv) as a matter of routme reevaluation which shall

occur no less often than every three years from the dale of last issuance of the NMP.

4. Upon expiration of the Moratorium, a Poultry Defendant, Contract Grower
or Company Farm may sell or transfer Litter to (i) any other person who provides written
assurance that the Litter will not be Land Applied within the Watershed, or (ii) another

Landowner for Land Application in the Watershed if and only if such transferee Landowner in

the Walershed has received an’ NMP coma:mng a proper PI prepared by the WMT, and the
NMP perits the Land ‘Application of Litter on the fransferee’s property, or (ifi) a Certified
Litter Applicator, provided that the Conitract Grower obtains either: {a) a copy of the current
NMP for the Application Site if the Apphcatlon Site for the transfm'red litter is known at the
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time of the transfer; .or (b) written dssurance from the Certified Litter Apphcator that the
transferred Litter will only be utilized in. thé Watershed in accordance with the Court’s Ozder
approwng the PI in the event that the Application Site for the tlanbferred Litter is not known at
the time of the transfer. The Poultry Defendanis shall require that their Contract Growers or
Company Farm managers be responsible to ensure that the ultimate transferee has obtained a
proper NMP and PT before any Litter is transferred or delivered to the transferee or any
applicator or transporter for Land Application, and to know the location where all Litter
transferred to an intermediary is ultimately land applied. In the event of a transfer to persons
identified in subscétions (i) and {iii} above, the transferor may reascnably rely upon the NMP
obtained by the transferor from the Certified Litter Applicator or the wrilten assurance as
specified above. The Pou.ltry Defendants and the Grower or Company Farm as the case may
be, shall retain in their respective files a copy of the transferee’s NMP or the written assurance
provided by the Certified Litter Apphcator Coples of the tmnsferee s NMP shall be
distributed by the WMT as provided in paragraph 1 of this Section.

5. Each Poultry Defendant shall, at the time of entering into a nmew or
subsequent coniract with a Contract Grower in this Watershed but in no event later than
January 1, 2004, modify its individual contract documents with its Contract Grower or
Company Famms, if necessary, to contain provisions contractually obligating the Contract
Growers or Company Farms 1o comply w1th the relevant terms of this Agreement, the Cowrt’s
orders entered in cormection with the settlement of the Case and all applicable laws,
regulations and orders, including but not limited to environmental laws, regulations and orders.

6. In the event a Poultry Defendant discovers or the WMT reports to the
Company tepeated and/or matetial violations of the Moratorium, the NMP, the improper
transfer or sale of Poultry Litter by a Contract Grower, or the Grower’s failure to comply with
the applicable terms of his Contract as they relate to this Agreement or any Cowt Orders
enterad in the Case, then the Poulry Defendants shall withhold further placement of birds until
such a time as the violations have been remedled In the event the WMT reports that a
Contract Grower continucs (o materially vmlate ay of the agreements or requirements
described in this paragraph, afier the Poultry Defendant has previousiy withheld placement of
birds, then the Poulfry Defendants or Plaintiffs may file an application with the Court to enter
an Order directing the Poultry Défendant to terminate that Grower’s confract. The Contract
Grower shall be afforded notice and opportumty to be heard in the event such an application is
-.made to this Court. The termination of a Contract Grower’s contract pursuant to this paragraph
shall in no way preclude a Poultry Defendant from subsequently applying to the Court for the
entry of an Order allowing any Poultry Defendant to thereafier contract with that particular
Contract Grower if that Contract Grower has pmwded satisfactory assurances that the Contract
Grower will comply with the agreements or requlremcnts described in this paragraph.

H. DEC WWT

1. Decatur shal! take all actions necessary to finance, design and complete
construction of all improvements or modifications of its WWTP, no later than January 1, 2006,
to achieve a final effluent limitation on total phosphorus concentration that shall not exceed
1 mg/L total phosphorus, measured on a 30-day average basis. '

-
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2. During the interim, prior to complctlon of such W‘.VTP 1mprovements

Decatur shall meet the followmg efffuent limitations: for the first six months following Court

approval of this Agreémient. Decatur’s effluent phosphoms concentration shall not exceed
3mg/L of total phosphorus, measured on a 30-day average bagsis. Thereafier, until final
construction is completed on or before January I, 2006, Decatur’s effluent phosphorus
concentration shall not exceed 2 mg/L of total phosphorus, measured on a 30-day average
basis.

3. The Parties acknowledge that Decatur’s WWTP discharge is subject to a
National Pollution Discharge Elimination Systém (NPDES) permit issued by the Arkansas
Department of Exvironmental Quality (ADEQ). The imitations contained in this Agreement
shall be the maximum allowed discharge limits for Decatur; prov1ded however, in the event
ADEQ issues more stringent limitations or other conditions on Dccatur s efﬂuent, the more
stringent limitations contained in the NPDES pcrrmt shall oontroL

1. Within 120 days aﬁer entry of the Court Order approving this Agreement,
the Poultry Defendants shall create a non-proﬁl entity under the laws of the State of Arkansas
for the purpose of providing research, assistance and fundmg to promote and implement Best
Mansgement Practices (“BMPs™) for all Landowners (excludm g Company Farros but 1ncludmg

Landowners not necessarily limited to Contract Growers) in the Watershed who may apply for
such assistance. It is the purpose of this entity to firther the nnplemematlon of BMPs on any

property the entity determines will likely contribute in a substantial manmer to the protection of
water bodies in the Watershed from excess nutrient loadmg

2. The Poultry Defendants shall provide funding in the amount of $230,000,
exclusive of attorneys’ fees necessary to create and document the formation of the non-profit
entity. Either, or both of the Plaintiffs, in their discrétion, may ‘contribute a sum of $50,000
each to the non-profit entity, and in such event shall be afforded proportionate representation in
the management and operation of the non-profit en*ﬂv with each of the other individual Poultry
Defendants, :

3,  The Pouliry Defcndams shall notify the Plaintiffs upon completion of the
formation of the non-profit entity, and advise the Plaintiffs of the means by which Plaintiffs
may financially contribute and participate, if they so choose. Copies of the formation
documents to create the non-profit entity, and proof of its reg1stra1:lon and formaﬁon, shall be

provided to the Plaintiffs within the 120-day formation period. Al records and documents of

the non-profit entity’s operations, deliberations, activities and expenditures shall be made
available to the Plaintiffs upon request.

4, The fundmg prov1dcd by Poultry Defendants to estabhsh the non-profit
entity shall be used for the following purposes: '

(a) to prepare apphcaho'ns for vatious grahts or other public or private

funds to increase resources available to thé non-profit entity to carry out
its rcmmmngjpurposcs and objectives;
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5.

(b)  to publicize and promote the creation of the non-profit entity and

the availability of its funds and resdurces to landowners in the Watershed;

{c) ta conduct research and analysm through the use of independent
technical experts and contractors not associated or employed with any of
the Defendants, for the purpose of conducting further investigation or
studies to improve Watershed management and restoration, and/or to study
the cause and cffect of conservation rneasures and agricultural activities
upon water quality within the Watershed,

(d) to provide for or facilitate education, consultation, and direct
financial assistance to any person or enmy residing or operating in the
Watershed who applies for such assistance, in accordange with procedures
and guidelines to be estaplished by the nou-proﬁt entity, for the express
purpose of implementing appropriate and necessary BMPs and other
measures ‘with the intent of preserving and protecting the Watershed from
excess nutrient loading. These measures shall include, but not be limited
to: (i) constructing permanent storage sheds erected on concrete slabs, to
store poultry litter and other nutrients in the Watershed to prevent runoff

when litter or nutrients are not 1mmed1ately land-applied; (ii) c1eat1ng'
riparian buffer zones on either side of creeks streamns and tributaries in the
Watershed for the purpose of preventiug and/or reducmg erosion and
nufrient runoff into such water bodies; (iii) purchasing riparian property,

as deemed necessary, to create conservation easements (o ensure
protection and preservation against erosion or development of such
property; (iv}erecting fencing or mstalhng ‘other appropriate measurss to
prevent livestock and wildlife from entering the streams, creeks and
tributaries in the Watershed; (v)taking other similar necessary and
appropriate actions or’ implement BMPs or other similar measures to

preserve and protcct water quality in the Watersh_ed, and (vi) upgrading or '.
improving haman waste handling facilities inéluding, but not limited to,

septic systems in the Watershed;

(e; 1o pay the salary of thie Executive Direcior and the expenses
associated with the day-to-day operations of the non-profit entity. In
addition to administering the affaits of the entity, it shall be the role of the
Executive Director to 1den11fy, pumue and make apphcanom for additional
funding to further the purposes of the cntity through private and public
sources.

The non-profit entity shall be governed by representatives, officers or

employees of the Poultry Defendants, and the Plaintiffs if the Plaintiffs chooss to participate,
who shall contribute their fitae as needed to govera the non-profit entity; provided these

representatives shall not receive any coropensation or other payments from the non-profit -

entity for contributing their time and efforts to the governance of the non-profit entity. No
funds contributed to the non-profit ennty at any time from any source shall be used to
reimburse any of the Poultry Defendants or Plainitiffs for any Iitigation co*sts or other expenses
or studies incurred in connection with the Case, or to conduct any studies or investigations
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which have the primary intent of benefi ung the business and/or agncultural opere.tlons '
conducted by the Poultry Defendants in the ordmary course of their business.

6. The non-profit entity shall have no T&GpOHSlblllty or power to oversee,
enforce, monitor or waive any BMP which’ may bc preﬁmbed for a Contract ‘Grower or
Company Farm by the WMT as part of theu NMP. '

J. MONETARY COMPENSATION AND RELEASE ~

1.  The Poultry Defendants shall pay to Plaintiffs as a compromise settlement
of all claims, costs or expenditures claimed by Plaintiffs prior to the date of Court approval of
this Agreement, as more specifically described in the release contamed in subparagraph 8 of
{his Section, the sum of $7,500,000, payablé as follows.

2. Within three business days after Court approval of this Agreement,
Poultry Defendants shall wire transfer to McKinney & Stringer, P.C., (“Payee”) to be held in
trust for Plaintiffs, the suny of $5,650,000. Plaintiffs’ counsel sha]l provide Poultry Defendants
by separate corrcspondence the information necessary to cffectuate this wire transfer in a

timely manner. Liability for payment of this amount shall be joint and several as to all Poultry
Defendants.

3.  The balance of $1,850,000 shall be paid by Petersen in the form of a
Promissory Note (“Note™) attached hereto as Exhibit “D”, payable to McKinney & Stringer,
P.C., on or before March 24, 2004, with interest at the rate of 4% per annum. The sum of
$1,000,000, credited first to accrued interest and secondly fo principal, shall be due and
payable on September 24, 2003, The efitire balance of accrued interest and prmc:lpal shall be
paid on the date of maturity. Funds shall be paid by wire transfer i in the manner described |
above in immediately preceding paragraph 2. The Note shall be dated ‘executed and delivered
to the Payee on the date the Court enters its Order approvmﬂ this Agreement.

4, The Note shall be secured by one or more real cstate mortcages
(“Mortgage™) granting Payee a first morigage on real property which shall be satisfactory in all
respects according to the sole discretion of the Payce, which shall not be unreasonably
withheld. The Mortgage shall be substantially in the form of Exhibit “B™ attached hereto, and
shall be delivered to Payee simultancously with the Note.

S. The mortoaged property (“Property”) shall be of adequate value, in the
Payee’s ressonable discretion, to secure tiot less than 125% of the total principal stated in the
Note. The mortgaged property shall be free and clear of any ofher mortgages, liens or
encuntbrances. Not less than five days pnor to the presentation of this Agreement to the Court
for approval, Peterson shall provide to Payee copies of deeds containing proper legal
descriptions, and current MAT appraisals for the available Property proposed as collateral for
the Mortgage. If current appraisals not more than six months old are not available, the Payee
may procure such appraisal by a certified MAI appraiser, at Peterson’s expense.

6. Not less than five days pror to the presentauon of this Agreement to the
Court for approval, Peterson shall provide to Payee, at Peterson’s sole éxpense, a commitment

14
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or binder for title insurance covering the Property, issued by a title insurance company
acceptable to both parties, committing to insure Payee’ s interest in the Property, free and clear
of any other liens or encumbrances, subject only to standard exceptions, filing of the Mortgage,
and payment of premiums, filing fees and taxes, if any As soon as pract1cable after delivery of
the Note and Mortgage to the Payee, Peterson or the title insurance shall deliver to Payes a
copy of the title nsurance policy.

7. Peterson shall pay directly or reimburse Plaintiffs for any filing fees,
documentary stamps or other taxes, costs of the title insurance policy referred to above m
Paragraph 6, or any costs or expenses incurred to obtain, file and perfect the Mortgage as
provided herein, and any other reasonable, necessary and incidental costs Lucurred by Plaintiffs
by reason of Peterson’s insistence on these terms of credit.

8.  Contingent upon the receipt of the funds provided above in paragraph 2 of
this Section, and execution and delivery of the Note and Mortgage provided above in
paragraph 3 of this Section, the following release of liebility shal] be decmed effective as of the
date of the Court Order approving this Agreement:

(2)  The Plaintiffs relcase and covenant not 1o sue any one or all of the
Defendants, including their successors, assigns or related entities, and any
of their respective officers, directors, employees and agents (“Released
Parties”), jointly or severally, for any claims, costs or damages, including
attorneys® fees, of whatsoever nature, with respect to (the remainder of
this sentence constitutes and shall be referred 0 as the “Released-Claims™)
all claims brou,._.ht by the Plamnffs against the Defendants in the Case,

including any causes of action in tort, nevhgence nuisance, breach of any
agroemert, covenant, representation or promise, or for any other act,

omission, transaction, occwrence or claim, known or unknown, foreseen
or unforeseen, in law or equity, which Plaintiffs, or any person or entity
claiming through or under Plaintiffs, could have brought at the time of
filing of the Case, apd, which arose or could be all_eged to arise out of any
harm or injury caused or alleged to be caused by the Released Pames

jointly or severally, by the release of any contaminants or contribution of
any nutrienls into the Watershed or Water Supply, including any act or
omission by Peterson Farms, Inc. and the City of Decatur, Arkansas as it
relates to the Decatur WWTP, and any act or omission by the Poultry
Defendants and/or their Contract Growers related to the operations of the
Poultry Defendants and the Contract Growers in the Watershed including,
but not limited to, the Land Application of Litter, prior to the date of entry
of the Court Order approving Plaintiffs’ and Defendants’ Settlement
Agreement. This release inclhides and is intended to settle any claims by
Plaintiffs against the Released Parties for ﬁ;ture costs, expenses or
damages but only to the exient they result from any act or omission of the
Reljeased Partics and/or the Contract Growers that occurred prior 1o the
date of entry of the Court Order approving this Agreement. This release
does not include, and is nof intended to settle any claims or defenses, of
any nature whatsoever, and whenever arising, which Plaintiffs have

-15-
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against any Contract Growers, inside or outside of the Watershed, which
Plaintiffs hereby reserve in the event any such Growers assert any claims
or file any actions, of whatsoever nature, agamst the Plaintiffs, including
their successors, assigns and related entities, and any of their respective
officers, board members, trustees, employces or agents.

{b)  The Released Parties, jointly and severally, release and covenant
not to sue the Plaintiffs, including their successors, assigns and related
entities, and any of . their respective officers, board members, trustees,
employees or agents, jointly or severally, for any and all claims, costs or
damages, including attorneys’ fees, or any other form of relief of any
nature whatsoever, arising out of any acl, omission, or transaction or
oceurrence on or beforc the date of the Court Order approving the
Settlement Agreement relaied i any way to the allegatlons claims or
defenses alleged by Defendants in the Case.

9. Settlement of this Case constitutes a cornpronuSe by all Parties for the
purpose of temunatmg the Case. Nothing in this Agreement or any Court Order entered with
respect hereto, is intended nor shall be construed as an admission of liability with respect to

any of the claims, defenses or other allegatlo_ns made in the Case by any Party against any
other Party. '

10. The release of any claim provided herein is not intended to release or
adversely affect claims any Party may have agamst any other Party, person or entity who is not
& Party in the Case or to this Agreement. The release also does not include any claims, costs,
expenses, damages or Tequests for injunclive or other equ1tab1c relief which the Parties may
have against each other for any future act, omission, or pertaining to any release of nutrients,
contaminants or hazardous substances occurring after the date of entry of the Court Qrder
approving Plaintiffs’ and Defendants Setﬂement /&greement nor shall the release limit any
Party’s right to take any action to further the infent of or otherwise enforce this Agreement.

11, Plaintiffs represent that the specific and enumerated claims brought by
them in the Case, as stated in the Complaint, have not been assigned to any other party, and that
to the best of Plaintiffs’ knowlcdge and belief no other party, on behalf of or in privity with the

Plaintiffs, has the right to recover damages or compensation for treatment costs of Plaintiffs’
public water supply.

K. PROCEDURAL MATTERS

1. Upon approval of this Agreement by the Coun the Parttes will submﬂ
agreed Order to the Court, substantlally i the form of Exhibit “C* attached herelo, approving
this Settlement.

2. The Parties agree that the Court should retain jurisdiction of the Case for

the purposes of enf‘oromg the terms of t]_a_ls Agreemenx for a term of four years from the date of
the Court’s Order approving the PL

-16-
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3. In light of the compromise seftlement reached by the Parties, the
Defendants have stated their intent to' file an application with the Cowrt to vacate the Court’s
Order Granting Partial Summary Judgment entered on March 14, 2003. The Plaintffs agree
not to oppose any such application,

4. The Parties acknowledge that they have conferred for the purpose of
issuing a joint press release regarding this Settlement. o

5. The orders entered by the Court with respect to this Agreement, as
provided hercin or as otherwise may be entered by the Court in the future, shaif have the force
and effect of binding orders, judgments and law, and shall therefore govern the activities of the
Parties to the extent specifically addressed in such orders. The terms and conditions thereof
shall apply to the Watershed unless and until any such orders are modified, rescinded or
vacated.

6.  All notices contemplated or requited to be served upon any Party as stated
in this Agreement, shall be served by certified or registered mail, return receipt requested, upon
the individual representatives of each of the Parties listed on Exhibit “F” attached hereto,
provided that any such representatives may be substituted or changed by the Party principal for
such representative upon written notice to all other Parties.

7. This Agreement, and all attachments and eﬂublts attached hereto, or
which shall be executed in comnection herew1th constitutes, the entirc understanding of the
Parties and supersedes all prior contemporancous agresments, discussions ‘or represeritations,
oral or written, with respect to the subject matter hereof. This Agreement may be amended by
the Parties only by written agreement agreed to by all Partics, and accepted and agreed to by
the Court. Once this Agreement is approved by the Court, the omission of any term or
conditions not specifically announced to the Court on March 24, 2003 as constituting part of
the principal terms of settlement shall not cause this Agreement to fail or be set aside for lack
of a material term.

8.  The Defendants, each for itself and not for cach other, hereby wartant and
declare that: (i) this Agreement, and any exhibit or document executed in connection herewith,
are executed and delivered voluntarily, without any duress of any type or nature whatsoever,
whether economic or otherwise, and withoyt any undue influence or misrepresentation by the
Plaintiffs, or any of their agents or attomeys, (if) the Defendants are not insolvent as of the date
of this Agreemetit, and the obligations, liabilities and/or transfers made or agreed to be made by
ot pursuant hereto by each of the Defendants is not taken with any intent to hinder, delay or
defraud that Defendant’s other creditors; (iif) the payments made or to be made by each of the
Defendants do not render that Defendant nsolvent, or leave it with unreasonably insufficient
capital; (iv) the obligations and/or liabilities incurred hereunder if’ not immediately due and
payable, are not otherwise beyond the Party’s ability to pay as they become due; (v) this
Agreement, and all transfers and payments made pursuant bereto, whether present or deferred, is
supported by conternporaneous, fair and’ legally sufficient consideration, including but not
limited to the forbearance of legal remedies and the compromlse of claims.

9.  This Agreement, when executed by all of the Parties, shall be bmdmg and
enforceable against each of the Parties and ‘their legal representatives, successors, heirs and

~17-
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assigns, and any other persons or entities claiming by or through the undcrs1gned Parties. The
Parties each for themselves, and not for cach other, warrant that the persons executing below
have the requisite contractual capacity and corporate authonry to execute this Agreement and
bind its principal hereto, prmnded however, that all sipnatures below shall be atfested or
otherwise authenticated by an appropriate corporate or mumc1pa1 officer.

10. This Agreement may be executed in multiple counterparts and all such
counterparts so executed shall together be deemed to constitute one final agreement, if signed by
ali Parties, with each such group of counterparts being deemed an original.

11. If any Party executing this Apreement is deternined to be in breach
hereof, or to have made any material _misrepresentation with respect hereto for the purpose of
inducing the other Parties to execute this Agreement, and any legal action is commenced for the
purpose of seeking recovery or othetwise enforcing this Agrecraent, the prevailing Party in any
such action shall be entitled to its reasonable attommeys’ fees and expenses. No such action to
enforce this Agreement or seek recovery for breach hereof, shall be brought by any Party against
any other Party until notice of such breach is given by the clannmg Party to all other Parties, and
an gpportunity to hear such breach, not to exceed ﬁﬁeen (15) days, is given to the alleged
breaching Party. All Parties héreby waive service of process in the event any enforcement action
becomes necessaty, and agree that any such action may be commenced by filing an application
with the Court secking such relief, with notice thercof to be provided to all other Parties, The
Court shall have exclusive jurisdiction and venue to hear any action to enforce or interpret this
Agreement.

IN WITNESS WHEREOF, the undemlgned Partles have exwutcd this A grecmcnt'
effective as of July ___, 2003, regardless of the date of execution.

THE CITY OF TULSA L TULSA METROPOLITAN UTILITY
: AUTHC ' i
by: | — .. by , .

[name and representative capacity} [name and representative capacity]
TYSON FOOD$,INC. COBB-VANTRESS, INC. |
by: by

Archie Schaffer, Senjor V.P. for Jemes Bell, President

External Relations ‘

PETERSON FARMS, INC.’ "' "SIMMONS FOODS, INC,
by: ' ' . bw

[name and representative capacity]” ~~ Mark Simmons, Chairman of the Board

18-
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CARGILL, INC. GEORGE'S, INC! |

by: . e o .Y
John O’ Carroll, President, Turkey Gary C. George, Chief Executive Officer
Products Business Unit

CITY OF DECATUR, ARKANSAS  °

by: _
Bill Montgomery, Mayor

~159-
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Signature Page to City of Tulsa v. Tyson Settlement Agreement

THE CITY OF TULSA

|/ Secretary

AP D )

By: ‘“;IAG Ky Lot ,By%

Martha Rupp Catter, City Attorney . James Untyh, Attornéy for Tulsa
' ; Metropolitarf Utility Authority

524157_1
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FTN e et i e e Ay

Sianature Page to City of Tulsa v. Tyson Settlement Agreement

COBB-VANTRESS, INC,

ames Bell, President

ATTEST:

APPROVED:

Byrw'éé}f
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Signature page to City of T-u!sa' v. Tyson Settlement Agreement

TYSON FOODS, INC.

Archie SchafTer, ¢ gjy
Senior Vice President for External Relations

ATTEST:

By:

APPROVED:

By:
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GEORGE’S, INC.

By: -%:‘- /‘/’éj"” Zgo

Gary/C. George, CEO

ATTEST: .
By: ,,ﬂ//%/%&—

Ancel R. McCiairf, Secretary

APPROVED:

By. %-/%?"z/‘@”““w

GargC. George, Board Vice-Chairman

Page 34 of 79



Case 4:05-cv-00329-GKF-PJC  Document 2126 Filed in USDC ND/OK on 06/02/2009 Page 35 of 79

¥ S . LAY Lo . Lo -

Signature Page to City of Tulsa v. Tyson Setflenient Agreement

SIMMONS FOODg; INC,

Mark £, Sifimons,
Chairman of the Board

M. Todd _
Operating Officer
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JUL-14-2683

RHODES HIERGNYMUS

.‘P,Q3.'b .

Signature Page to City of Tulsa v, Tysol_i' Settloment Agreement |

524157_1

CARGILL TURKEY PRODUCTS
BUS[%S UNIT OF CARZI/JLéNZ
By: . 8 & g

Tohn O’ Canroll,

President
ATTEST: _ f — ‘

i -
Bw\_&«« ‘\*’f«)«éé"x
Steve Willardson; =~ ' i

Senior Vice President of Agriculture

APPROVED:

By:

Attomey for Cargill, Inc.

TOTAL P.383
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AECEIVED: 7T/18703 171 :34AM; ->JOYCE, PAUL & ‘MCDANIEL, P.C.; #648; PAGE 2

JU-16-2003 WED 11:09 AM PETISON FAXNO. s0SSsee0 o p (o

Signature Page to City of Tulsa v. Tyson S_cttlgmeht Agreement

PLTERSON FARMS, INC.

%‘ A /L@m’@{/

Lloy(. eterson, I’rcmdenl

ATTEST:
By: ﬁéﬂo/g m\
hard B Wilmoth, Secrctary '

Prierson Sig Page.DOC
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L ’ P.0O=2
- - 2 Jtxepf ODecatur | . #.': '5%. . e LTI e,
Jul-16-03 10:30A C R 9 . el : B . S T A T S

Signaturc Page to City of Tulsa v, Tyson Settlcment Agrecment

THE CITY OF DECATUR, ARKANSAS

ok Bill Monitgomery, %}f = ;?L

ATTEST:

ﬁmmm

City Clerk
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IN THE UNITED STATES DISTRICT COURT FORTHE =~
NORTHERN DISTRICT OF OKLAHOMA™™" ™" "~

1. THE CITY OF TULSA,
2. THE TULSA METROPOLITAN
UTILITY AUTHORITY,

Plaintiffs,
v, Case No. (1 CV 0900EA(C)
1. TYSON FOODS, INC.,
2. COBB-VANTRESS, INC,,
3. PETERSON FARMS, INC.,
4. SIMMONS FOODS, INC,,
5. CARGILL, INC,
6. GEORGE’S, INC,, _
7. CITY OF DECATUR, ARKANSAS,

Defendants. ,

ORDER APPROVING

PHOSPHORUS INDEX’ FOR SPAVINAW!EUCHA WATERSHED

This matter comes on for conmderatlon upon the Parties” Joint Application to
Approve the Risk-Based Phosphoms Index (“PI"), attached hereto as Exhibit “A.” The Parties
make this Application pursuant to a Settlement Agreement (“Agreerﬁent”) entered into by the
Parties, and previously approved and adopted by Court Order enteredon July 20(}'3,'l The PI
shall govern the terms and conditions under which any poultry litter or other nutrients may be |
land applied in the Spavinaw/Bucha Watershed (“Watershed”) as dés'ci'ibedﬁ.heréin:t ‘and in the
Parties’ Agreement. The Court considers the Parties’ current Application subject to the terms of
the Agreement, and in the exercise of its continuing junfsdii:tion_ HEREBY F]ND.S' AND
ORDERS AS FOLLOWS:

The Court has approved and adopted the Agreement as the ‘Order of the Court. Any

terms and conditions referred {o herein are subject to the details and definitions contained {
in that Agrecment.

Ex A - Order re_ Phosphorus Index - Final ™
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1. The PI agreed to by the Parties has been independently developed by
qualified representatives of Qklshoma State University and the Unf\}éfsity of Arkansas. The
Parties have agreed, and the C.ourt finds, thal the representatives who have dex-;elopéd fhe Pl have
the necessary expertise and experience in such matters, and the particular knowledge of this
Watershed, to develop an appropriate P for this Watershed.

2. The PI developed by these representatives and agreed to by the Parties is
reasonable, necessary and appro'priate.to ‘present &e best opportunity, based on existing and
known physical, geological and hydrological conditions and characteristics in the Watershed, to
satisfy the goal of achieving the Jeast amount of total phosphorus loading reasonably attainable
from each Application Site to the Water Supply from all sources of phosphorns on each such
Application Site, while still meeting the agranommic reqﬁip@mcnté for thc growth of graSSes,'crops

. and other desirable plant life, .

3. The PI is therefore hereby approved by the Court, It shall apply and be
enforced to the full extent provided in the Parties’ Agreement and any other Orders of this Court.

4. The Poultry Defendants shall promptiy noﬁfy their Contract Growers and
company farm managers in writing that they are required to apply to the Spavinaw/Eucha
Watershed Monitoring Team (“WMT") within sixty days aftér the dafe of this Order to obtain a
new Nurrient Management Plan (*NMP”), which shall incorporate the PI. The WMT shall
prepare NMPs as soon as practicable after application by any of the Poultry Defendants or their
company farm managers, any Contract G:rower,: or any other Landowner. Until an NMP
incorporating the Pl is prepared and issucd for the applicant, the Moratorium previously ordered

by this Court shall rerain in effect for such applicant.

2.
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5. Upon expiration of the Moratorium, a Poultry Defendant, Contract Grower
or Company Farm may sell or transfer Litter only to (i) any other person who provides written

assurance that the Litter will not be Land Applied within the Watérshed, or (ii) another

Landowner for Land Application in the Watershed if and only if such iransferee Landowner in

the Watershed has received an NMP containing a proper PI prepared by the WMT, and the NMP
permits the Land Application of Litter on the transferee’s property, or (iii) a Certified Liiter

Applicator licensed by the state in which he does Business, provided that the Contract Grower

obtains either: (a) a copy of the current NMP for the Application Site if the Application Site for

the transferred litter is known at the time of the transfer; or (b) written assurance from the
Certified Litter Applicator thai the transferred Litter will only be utilized in the Watershed in
accordance with this Order approving the PJ, if the Application Site for the fransferred Litter is

not known at the time of the transfer. The Poumy Defendants shall require that their Contract

Growers or company farm managers be responsible to ensure that the ultimate transferee has.

obtained a proper NMP and P1 before any Litter is transferred or delivered fo’ the transferes or

any applicator or transporter for Land Applicaﬁon, and to know the location where afl Litter
transferred to an intérmediary is ultimately land applied. In the event of a transfer to persons
identified in subsections (i} or (iii) above, 'the transferor may reasonably rely upon the NMP

obtained by the transferor from the Certified Litter Applicator or the written assurance as

specified above. The Poultry Defendants and the Contract Grower or company farm managers

shall retain in their respective files a copy of the transferee’s NMP or the writlen assurance
provided by the Certified Litter Applicator.

6 The NMP issued by the WMT shall remain in force and effect until

exprassly superseded or modified by the WMT or further order of this Court. The NMP maynot
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be modified or rescinded by any contract pi'ovision or other directive promulgated by the Poultry
Defendants. The WMT shall reassess the NMP and assigrié& PT for a Contract Grower, company
farm or Landowner: (1) upou learning of any significant change of condition at the Aﬁplﬁcaﬁon
Site or (he operations thereon; (2) upon application or request for such medification by the
Contract Grower or Landowner, the Poultry Defendant or the Plaintiffs; (3) upon modification of
the PL; or {4) as a matter of routine reevaluation which shall occur no less often than every
three years from the date of last issuénce of the NMP. -

ITIS SOORDERED THIS ____ dayof , 2004,

CLAIRE V. EAGAN
UNITED STATES DISTRICT JUDGE
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APPROVED FOR ENTRY:

FOR THE PLAINTIFFS: FOR DEFEN_'D‘ANTS‘:‘
‘ "~ TYSON FOODS, INC. &
COBB-VANTRESS, INC,

KENNETH N. McKINNEY, OBA #6036
McKINNEY & STRINGER, P.C. = '

101 N. Robinson Ave., Suite 1300 R.STRATTON TAYLOR
Oklahoma City, OK 73102 ‘ ' ' TAYLOR, BURRAGE, FOSTER,
Telephone: 405/239:6444 MALLETT, DOWNS &RAMSEY
Facsimile: 405/239-7902 ' P.0.Box309 7
' 400 West 4% Street
Claremore, GX. 74018
FOR DEFENDANT : FOR DEFENDANT
PETERSON FARMS, INC. ' SIMMONS FOODS, INC.
A. SCOTT MCDANIEL 7 7 JOBNR.ELROD
JOYCE, PAUL & McDANIEL, P.C. a CONNER & WINTERS, P.C.
111 W, 5" Street, Suite 500 ' 100 W. Center Street, Suite 200
Tulsa, OK 74103 ' Fayctteville, AR 73701
FOR DEFENDANT FOR DEFENDANT
CARGILL, INC. , GLORGE'S, INC.
JOHN H. TUCKER ... GARYYV.WEEKS
RHODES, HIERONYMUS, JONES, BASSETT LAW FIRM
TUCKER & GABLE, P.L.L.C. ~ ' P.O.Bok3618
100 West Fifth Stiest, Suite 400 _ Fayettew]le AR’ 72707 3618

Tulsa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By: LINDA C. MARTIN

DOERNER, SAUNDERS, DANIEL &
ANDERSON, LL.P.

320 S. Boston, Suite 500

Tulsa, OK 74103-3725
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IN THE UNITED STATES DISTRICT C OURT FOR' THE
N OR’I‘HERN DISTRICT OF OKLAHOMA o

I. THE CITY OF TULSA,
THE TULSA METROPOLITAN
UTILITY AUTHORITY,

Plaintiffs,

[

=

Case No. 01 CV (900EA(C)

TYSON FOODS, INC.,
COBB-VANTRESS, INC.,
PETERSON FARMS, INC.,
SIMMONS FOODS, INC.,
CARGILL, INC.,

GEORGE’S, INC.,

CITY OF DECATUR, ARKANSAS,

Defendants.

Nk Ly

ORDER APPOINTING SPECIAL MASTER ~ ~ 7 7 7

This matter comes on for consideration by the Court on this. _  day of

, 2003, for appointment of a Special Master to ovarsee and implement the duties

of the Watershed Monitoring Team (“WMT”), pursvant to the Partics’ Settlement Aprcement
(“Agreement™) previcusly approve_d and adopted by Order of this Court entered on July ___,
2003.) In the exercise of the Court’s continuing jurisdiction over this matter and its inherent
equitable power to implement the Agreemeit, as provided in its previons Order, THE COURT

The Court appoints . ‘ as Special Master in this
case to administer the dutics hereafter set forth, and as furtber delineated in the Parties’

Agreement. The Court finds that the Special Master is qualified by reason of education,

1 The Court has approved and adoptcd the Agreemerit as the Order of the Court. Any
terms and conditions referred to herein are subject to the details and definitions contained
in that Agreement.

Ex B - Orderre_ Special Master - Final
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experience and training to supervise the WMT. The Special Master and the WMT shall have
such term of service, duties, responsibilities and powers as are sot forth in the Partics’
Agreement, and shall be subject to any such ather terms, conditions or provisions as the Court

may hereinafter order.

ITISSOORDERED THIS  dayof " 20603

CLAIREV.EAGAN
"UNITED STATES DISTRICT JUDGE * *
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APPROVED:
FOR THE PLAINTIFFS:

FOR DEFENDANTS: -
TYSON FOODS, INC. &

COBB-VANTRESS.INC.

Mc¢cKINNEY & STRINGER, P.C.
101 N. Robinson Ave., Suite 1300
Oklahoma City, OK 73102
T<lephone: 405/239-6444
Facsimile: 405/239-7902

FOR DEFENDANT
PETERSON FARMS, INC.

R STRATTON TAYLOR
TAYLOR, BURRAGE, FOSTER,
MALLETT, DOWNS & RAMSEY

P.O. ‘Box 309

400 West 4™ Street -
Claremore, DK 74018

FOR DEFENDANT
STMMONS FOODS, INC.

A. SCOTT MCDANIEL

JOYCE, PAUL & M¢DANIEL, P.C.
111 W, 5% Street, Suite 500

Tulsa, OK 74103 ~

FOR DEFENDANT
CARGILL, INC.

" JOENR. ELROD

COI\INER&WH‘JTERS pCc’ T
100 W. Center Street, Stite 300
Fayetteville, AR 72701

FOR DEFENDANT
GEORGE’S, INC.

JOHN H. TUCKER
RHODES, HIERONYMUS, JONES,
TUCKER & GABLE, P.L.L.C.

100 West Fifth Street, Suite 400
Tulsa, OK 7412121100

F Rl N Y

TFTOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By: LINDA C. MARTIN

DOERNER, SAUNDERS, DANIEL'& ™~

ANDERSON, L.LP.
320 S. Bostop, Suite 500 @
Tulsa, QK 74103-3725

T
" BASSETT LAW FIRM

P.O. Box 3618

. Fayetteville, AR 72702-3618
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IN THE UNITED STATES DISTRICT COURT FOR THE_
NORTHERN DISTRICT OF OKLAHOMA ™ h

—

THE CITY OF TULSA,
2. THE TULSA METROPOLITAN
UTILITY AUTHORITY,

Plaintiffs,

<

Case No. 01 CV 0900EA(C)

. TYSON FOODS, INC.,

. COBB-VANTRESS, INC.,
PETERSON FARMS, INC.,

. SIMMONS FOODS, INC.,
CARGILL, INC.,

GEORGE’S, INC,,

CITY OF DECATUR, ARKANSAS,

Defendants.

NS U e

ORDER APPROVING SETTLEMENT AGREEMENT, VACATING ORDER OF
MARCH 14, 2003, AND ADMINISTRATIVELY CLOSING CASE

This matter comes before the Court on this ____ day of July, 2003, upon
Plaintif{s’ and Defendants® Joint Application to'Approve Settlement reached among the Parties
and announced to the Court on March 24, 2003. Based on the many flings and court
appearances of the Partics in (his case, evidentiary hearings, consideration of expert reborts and
testimony, and all preseniations of cqunsei, the Court is thoroughly apprised of all of the issues,
applicable law and the respective contentions, claims and defenses of the Parties in this case.
The Court therefore considers the Setilement Agreement of the Parties in this context, and
HEREBY FINDS AND ORDERS AS FOLLOWS:
1. The Parties agree lhat this case has ‘been settled and that all issues and
controversies have been resolved to their mutual sahsfacnon, The Settlement Agreement of
the Parties, signed by the Parties as of July |, 2003 ‘and attached hereto as Exhibit “1,”

was negotiated by the Parties in good faith, at arms-length, and afler mimerous setilement

Ex C - Order re_ Scttlement Agreement - Final
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conferences with the active involvement and supervisiori of United States Magistrate
Judge Sam A. Joyner.

2, All terms, conditions, definitions and provisions contained in the attached
Settlement Agreement are hereby approved by thc_s Court, and incorporated herein by reference
as the Order and Judgment of the Court. The Parties shall comply with all terms, conditions
and provisions of that Agréemént' and in addition thereto, or as stated therein, the Court further
orders as follows.

3. Pending adoption of the risk based phosphorus index (“PI”), as described
in the A greement, effective immediately, there shall be a Moratorium on land application in the
Watershed of Poultry Litter on Application Sites, as those terms are defined in the Agreement,
Specifically, the Poultry Defendants shall not:

{a) engage in or knowingly permit the Land Application of Poultry
Litter on a Corapany Farm (or other property owned by the Poultry
Defendants) or on a Contract Grower’s property in the Watershed
until the property has been issued a Nutrient Managsment Plan
(“NMP™) containing a PI number for each tract, field or pastura;

(b)  engage in or knowingly permit the sale or transfer of any Poultry
Litter produced by a Company Farm or Contract Grower in the
Watershed fo any other Landowner in the Watershed for Land
Application untit each troct, field, or pasture, and each tract of the
Application Site on which the sold or transferred Litter is to be
land applied has been issued an NMP confaining a PI by the
Watershed Monitoring team (“WMT™);

{¢)  engage in or knowingly permit the sale ot transfer of any Litter
produced by a Company Farm located outside of the Watershed to
any Landowner within the Watershed for Land Application until
the Landowner has been issued an NMP by the W’VI’I , containing a
PI number for each fract;

(d)  continue to place birds with any Contract Grower who has been
determined by the Company or the WMT to have engaged in or
permitied the Land Application of Litter on his property prior to
the issnance to such Grower, by the WMT, of an NMP for his
property containing a PI number for each tract, and if ordered by
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the Court, the Poultry Defendant shall terminate or ra,f‘use to renew -
its contract with the Conlract Grower;

(e) continue to place birds with any Contract Grower who has been
determined by the Company or the WMT to have sold or
trensferred Poultry Litter to any Landowner within the Watershed
prior to the issuance to such Landowner, by the WMT, of an NMP
containing a PI nurgber for each tract, and if ordered by the Court,
the Pouliry Defendani shail terminate or refuse to renew its
contract with the Contract Grower; or

(f)  engage in or knowingly permit any’ Lilter to be stored on a
Company Farm or Grower’s farm in the Watershed in such a
manner as to allow the transport or dispersal of such Litter due to
storm watet runoff, infiliration, wind or other natural or manmade
events,

(g)  the Poultry Defendants shall notify ihgir_. contract growers in

A adjoining watersheds of the Moratorinm and discourage them from
selling, transferrmg or arranging to transport any Poultry Litter into
the Watershed during the Moratorium,

4. Upon approval by the Court of a PI, the PI shall control the terms and
conditions under which any Nutrients may be Land Applied in the Watershed, whether located in
Arkansas or Oklahoma. As each Centract Grower or Company Farm receives an NMP and PI
from the WMT, the Moratorium period for that Contract Grower or Company Farm shall cease,
and all future Litter or other Nutrient application by that Contract Grower or Company Farm
shall be governed by the terms and conditions of the NMP; provided, however, the restrictions
contained in subparagraphs (b) and () above shall remain in force and effect after the

Moratorium ceases and shall be part of every NMP.

5. In addition to the other terms and conditions of the Agreement pertaining
to Defendant Decatur, dunng the continuing jurisdiction of this Céurt as provided below,
Decatur is ordered to provide Plaintiffs accéé's to its WWTP and surrouriding property, including
access to any portion of Columnbiz Hollow. Creek, with reasonable prior notice, for the purpose of

obtaining samples or otherwise observing, testing or monitoring, at Plaintiffs’ expense, any soils,
g sarmp & g p Y
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water, effluent, influent ot other parts ‘or.}')mcésses at the WWTP. During the term of the Court’s
retained jurisdiction, Decatur shall also provide Plaintiffs with copies of all Discharge
Monitoring Reports as they are prepared and filed with the ADEQ_; and upon request shall
provide copicé of any other detail or supporting documents, or other WWTP operational records,
at Plaintiffs” expense.

6. The Court has considered and hereby denies Plaintiffs’ request under
Oklahoma law for pre-judgment interest on the agreed settlement amount from April 3, 2003 to
the date of this Order.

7. At the Parties’ request, the Couxrt shall r&ain jurisdiction for the 'plztdee
of enforcing the terms of their settlement agreefncnt pursuant to the suthority of Kokkonen v.
Guardian Life Ins. Co. of Amevica, S11°US. 375, 381-82 (1994). The Court contemplates that its
continuing jurisdiction will terminate four years after its entry of the Order approving the PI for
the Watershed, and a dismissal with prgjudice of Plaintiffs’ claims will be entered at that time
unless the Court determines that additional supervision is necessary to enforce the settlement
agreement.

8. Inli ght of the settlement reached by the Parties, the Defendants have filed
a written application to vacate this Court’s Order granting partial summary judgment entered on
March 14, 2003 (Docket No. 444). The Plaintiffs have filed no opposition to such application,
and therefore, the Court finds that the Defendants’ application should be granted. The Court’s
Order of March 14, 2003 is hefeby v‘a‘oaxéd. ‘ |

9. Except as otherwise provided herein, this case is administratively closed,

10.  In accordance with the Agreement of the Parties, each Party shall bear its

own costs and atforneys’ fees.
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IT IS SO ORDERED this ____day of July, 2003,

CLATRE V. EAGAN o
UNITED STATES DISTRICT JUDGE
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APPROVED AS TO FORM:
FOR THE PLAINTIFFS:

KENNETH N. McKINNEY, OBA #6036

McKINNEY & STRTNGER, PC.
101 N. Robinson Ave., Suite 1300
Oklahoma City, OK 73102 '
Telephone: 405/239-6444
Facsimile: 405/239-7902

FOR DEFENDANT
PETERSON FARMS, INC.
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"FOR DEFENDANTS:

TYSON FOODS, INC. &

- COBB-VANTRESS, INC.

R. STRATTON TAYLDR o

TAYLOR BURRAGE FOSTER
MALLETT DOWNS & RAMSEY

P.0. Box 309

400 West 4™ Street

Claremore, QK 74018

FOR DEFENDANT
SIMMONS FOODS, INC.

A. SCOTT MCDANIEL B
JOYCE, PAUL & McIGANIEL, P.C.
111 W. 5% Street, Suite 500

Tulsa, OK 74103

FOR DEFENDANT
CARGILL, INC.

JOHNR ELROD .
CONNER & WINTERS, P.C.
100 W, Center Street, Suite 200
Fayetteville, AR 72701

FOR DEFENDANT
GEORGE’S, INC.

JOHN H. TUCKER

RHODES, HIERONYMUS, TONES, =~

TUCKER & GABLE, PLL.C.
100 West Fifth Street, Suite 400
rru MTT ™At

, OK 74121-1100

FOR DEFENDANT |
CITY OF DECATUR, ARKANSAS

By: LINDA C. MARTIN

DOERNER, SAUNDERS, DANIEL &
ANDERSON, L.L.P. '
320 S. Boston, Suite 500

Tulsa, OK 74103-3725

RLR/cel/5659-001/513415_1Adkm

.GARY V. WEEKS
" BASSETTLAWFIRM -
"P.0. Box 3618 |

Fayetteville, AR 72702—3518 '
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AT

PROMISSORY NOTE
$1,850,000.00 . N July 2003

1. Principal Amount. FOR VALUE RECEIVED the undersigned, Peterson Farms,
Inc., an Arkansas corporation ("Maker") promises fo pay to the order of Mchmney & Stnnoer
P.C., at 101 North Robinson, Suite 1300, Oklahoma City, Oklahoma 73102 ("Payee"), the
principal amount of $1,850,000, together with interest at the rate ‘hereinatter set forth, and on the
dates hereafter set forth. This Note is issued by Maker pursuant to that certain Settlernent
Agreement (the "Agreement”), dated July ___, 2003, compromising and resolving certain
disputes and claims in a case styled City of Tu]sa, et al., Plaintiffs v. Tyson Foods, Inc, et al.,
Dcfendants, Case No. 01 CV (0900EA(C), pending in the United Statcs District Court for the
Northem District of Oklahoma (“the “Case™).

2, Collateral. “The indebtedness evidenced by this Note and the obligations created
hereby are secured by those certain Morigages granted by Maker’s affiliated entitiss io Payee
contemporaneoust herewuh and dated on or abott the date of this Noie, concemmg certain
properties located in Delaware County, Oklahoma and Benton County, Arkansas (collectively
“Mortgages™), as firther described therein. All of the terms and provxswns of the Mortgages are
mwrporated herein by reference.

3. Payments. Payment of this Note is due as follows: $675,000 is due and payable
three days after execution and delivery of this Note, and shail be credited to reduction of

principal; $325,000 is duc and payable on September 24, 2003, whick shall be credited first to

the payment of accrued interest, and second to the reduction of unpaud prmc1pa1 The remaining
principal amount of this Note, together with all aceried inferest thereon, is due and payable on
Mazch 24, 2004. All Payments shall bc made by wire transfer in accordance with written
instructions to be given to Maker by Payee, and shall not be deemed paid until actually received
by Payee. If the wire transfer is not reccived by Payee on the date due solely as a Tesult of the
fault of the transferring bank, the Maker shail not bé deemed in default, prov1ded it acts with all
due speed and diligence in a commercmlly Teasonable manner to obtain the payment for Payze.

4. Interest Rate. The outstanding prmf:lpal amount of this Note shall bear interest
per annum at four percent {4%), calculated on the basis of actual days elapsed and a 365 day
year. Matured and unpaid principal, whether on the first installment, any accelerated pnnmpal
amount, or otherwise, and during the continuance of any Default {as heredfter defined) until
cured, shall bear interest at the rate of ten percent (10%) per anmum until paid.

5. E@aymmt Penaltle Sub_lect to paragraph 1 above, and so long as this Note or
the’ Mortgages are not in default, this Note may beé prépaid, in whole or in part, at any time,
without premium or penalty.

6. Default. The following events shall constitute a default under this Note, the
Mortgages or the Agreement (each referred to as a “Default™): (i) if the principal and all accrued
interest is not paid when due and payable (whether by installment, extension, acceleration or
otherwise); (ii) if any party how or hereafter liable (du'ectly or mch;rectly) for payment of this
Note makes an assignment for benefit of creditors, has an order for relxef entered under the
United States Bankruptcy Code, as amended, secks the benefits of any other bankruptcy,
insolvency or reorgamzatmn law, or becomes msolvent @iy 1f any receiver, trustee or like

Ex D - Peterson Promissary Note - Final
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officer is appointed to take custody, poesessnon or control of any propertv of any such patty; or
(iv) if any default or event of default occurs under the Agreement or the Mortgages. All past due
sums, including accrued interest, at the default rate prowded herein if applicable, shall be paid at
the time of and as a condition, preccdent to the curing of any Default. During the existence of
any Defaull, the Payee or the holder hereof may apply any sums received from or on Maker’s
behalf to any amounts due under this Note, the Mortgages, the Agreement, or any other
instrument evidencing this indebtedness, as Payee or the holder may determine. In the event of
any Default that may be cured by an act of the Maker, the Payee or the holder hereof agrees to
give five business (5} days written notice to Maker, or to Maker’s counsel, of Maker’s right to
~ cure said Default, after which time, if Maker has not cured such Default, Payee or the holder
hereof may accelerate the entire indebtedness, including all acerued mterest and commence any
action allowed by law to collect this Note, foreclose the’ Mortgages or exercise any other
available remedy, without finther notice, demand or presentment all of which are hereby waived
by Maker. Such right of accelération is cumulative and in addition to any other right or rights of
acceleration under the Agreement, the Mortgages and any other writing now or hereafter
evidencing or securing payment of any of the indebtedness evidenced hereby, or any other rights
or remedies provided by law. WNotice of the right to cure provided herein may be given by
clectronic mail, facsimile, or certified mail to either the Maker or Maker’s counsel, and shall be
cffective immediately upon receipt.

7. Costs and Altorney's Fees. If this Note is placed in the hands of an attorney for
collection, or {o defend or enforce any of Payee’s nghts hereunder, or if suit is brought on this
Note, or the same is collected through Bankruptcy or any other fudicial proceedmg, or Payee is
required to defend the priority of the Mortgages, then the Maker shall pay all of Payee's
reasonable costs and expenses including but not lzmlted to a reasonable attorneys' fee limited to
10% of the indebtedness -

8. Waivers. Except only to the extent otherwise provided in paragraph 6 above,
Maker and any party who may be or become liable for the payment of any sums of money
payable on this Note severally waive presentment and demand for payment, protest, notice of
protest and nonpayment, and notice of the intention to acoelerate, and agree that their liability on
this Note shall not be affected by any renewal or cxtension in the time of payment hereof, by any
indulgences or by any release or changg in any collateral for the payment of this Nofe, regardless
of the number of such renewals, extensions, indulgences, releases or changes. In thc event of
any legal action to collect this Note, Maker agrees it has released and therefore will not assert
any defenses or claims released in the Agrecment or the Mortgages and further waives all
objections to jurisdiction and venue wherever any collection proceeding may be brought, and any
objections or defenses concerning the nature or adequacy of the consideration given for this
Note, the Mortgages, the Agreement, or concemmg the making of this Note, the Mortgages or
the Agreement, including any representations in connection therewith.

9. Right of Offget. Any indebtedness due or which may become due from Payee or
any holder hereof to the Maker is pledged to secure payment of this Note and may at any time,
while the whole or any part of this Note remains uupmd after any event of Default hereunder,
be appropriated, held or applied toward the payment of this Note:

10. Governing Law. This Note has been delivered in Tulsa County, Qklahoma and
Maker agress that it shall be govcmed by and construed accordmg to the laws of the State of
Oklahoma, notwithstanding that part of the collateral securing this Note may be located.in
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another statc. If any provision of this Note, ot the application thereof to any party or
circumstance is held invalid or unenforceable, the remainder of this Note and the application of
such provision to other parties or circumstances shall not be affected thereby, the provisions of
this Note being deemed severablé in any such instance.

11.  Stipulation Against Usurious Rate, All agrecments between the Maker and the
Payee or the holder of this Note are expressly limited so that in no event whatsoever, whether by
reason of disbursement of the proceeds hereof or otherwise, shall the amount of interest or
finance charge (as defined by the laws of Oklahoma, or any other state which 2 courl of
competent jurisdiction may determine to be apphcable notwithstanding paragraph 10 hereof)
paid or agreed to be paid by the Maker to the Payee or the holder of this Note exceed the “highest
lawful contractual rate of interest or the maximum finance charge permissible under such state
law, as determined by a final, non-appealable order of a court of competent jurisdiction of such
state. If fulfillment of any agreement between the Maker and the Payee or the holder of this
Note, at the time of the performance of such agreement becomes due, involves exceeding such
highest lawful contractual rate or such maximum permissible finance charge then the obligation
to fulfill the same shall be reduced so sich obligation does not exceed such highest lawful
confractual rate or maximum permrsmblc finance charge. If by any mrcmnstanm the Payee or
the holder of this Note shall ever receive as interest or finance charge an amount which would
exceed the amount allowed by apphcab]e law, the amount which may be déemed excessive shall
be deemed applied to the principal of the indebtednéss evidencéed hereby and not to interest. All
interest and finance charges paid or agreed to be paid to the Payee or the holder of this Note shall
be prorated, allocated and spread throughout the full period of this Note. The terms and
provisions of this paragraph shall controt all other ferms and provisions contained in this Note,
the Mortgages and in any other documents executed in connection herewith or therewith.

12. Maker's Warranties. The Maker and its representative signing below, by their
execution hereof, warrant and represent that; (z) the Maker has the requisite authority, and the
person signing on its behalf has the requisite capacity and corporate approvals, to execute and
deliver this Note, as evidenced by an appropriate Certificate of the Secretary of the Corporation
which Maker shall deliver herewith; (b)Y the execution and délivery of this Nofe doss not violate
eny other agreements, covenants, court orders or contractual restrictions imposed upon the
Maker; and {¢) the execution and dehvery of this Note does not cause the Maker to be insolvent
or otherwise financially impaired, is not executed and delivered with any intent to hinder or

defraud the Maker's other creditors, and is piven for fair, contemporaneous and subsianually
equivalent consideration.

PETERSON FARMS, INC.
An Arkansas Corporation

By:

Lloyd E. Peterson, President '
ATTEST:

Corporate Secretary
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MORTGAGE, SECURITY AGREEM'EN’I‘, ASSIGNM_ENT OF RENTS AND
- EINANCING STATEMENT ™

THIS MORTGAGE, SECURITY AGREEMENT AND FINANCING
STATEMENT (“Mortgage™ is made effective this __ day of July, 2003, by
(heremafter called the “Mortgagor™) and Mortgagor s affiliated entity,
Peterson Farms, Inc. (“Obligor™) in favor of McKINNEY & STRINGER. P.C. an Oklahorna
professional corporation, having its principal place of business in Oklahoma City, Oklahoma
(hereinafter called “Mortgagee™).

‘NOTICE
A POWER OF SALE HAS BEEN GRANTED IN THIS MORTGAGE. A

POWER QF SALF MAY AL OW THE MORTGAGEE TO TAKE THE MORTGAGED
PROPERTY AND SELTL IT WITHOUT GOING TO COURT IN A FORECLOSURE "

ACTION UPON DEFAULT BY THE GBLIGOR UNDER THIS MORTGAGE.

WITNESSETH :

WHEREAS, the Mortgagee has agreed to finance certain obh gations owed by
Obligor to the Mortgagee in the total sum of $1,850,000.00, with interest thereon, according to
the terms and conditions of & certain Promissory Note dated even date herewith and having a
maturity date of March 24, 2004, subject lo certain conditions contained therein (hereinafter
called the “Note’); and

WHEREAS, as a condition thereof, the Mortgagee desires that Obligor secure
payment of such obligations to the Mortgagee, and the Obligor and Mortfracror for good and
valuable consideration, have accordingly agreed that it is for their mutual ben efit that Mortgagor
grant to the Mortgagee a mortgage on the property as hereinaller described.

NOW, THEREFORE, to securs the payment of the obligations and indebtedness
to the Mortgagee, as hereafter described, and the performance of the covenants and agreements
herein contained and contained in a certaun Settlement Agreement dated of approximate even
date herewith between the Obligor, among others, and Mortgagee’s clients and principals, the
City of Tulsa and the Tulsa Meh'opohtan Utility Authority, (“Agreement”), Mortgagor does
hereby grant, bargam sell, convey, mortgage and grant a security interest unto the Mortgagee, its

successors and assigns, with power of sale, in and to the following (COHGCthc]y the “Martgaged
Premises™):

6] the real property located in _ County,
described in Exhibit “*A™ attached hereto and made a part hereof (“real property”),
together with all and singular the tenements, hereditaments, appurtenances, rights,
nghts-of-way, easements, pnvﬂeges and appurtenances of whatsoever nature belonging
to or in anyway appertaining to the real property;

(iiy  all buildings, structures, 'improvem'ents and appurtenances now and

hereafter located, constructed, erected, installed, affixed, placed and/or maintained in or
upon the real property, together with all replacements and subsntutlons thereof;

Ex E - Peiersan Mortgage-Final
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(i)  all fixtures, goods to become fixtures, Supphes equipment, machinery,
inventory, goods or articles of personal property of any type whatsoever used in the
business of Morlgagor, now or hereafter located, installed, affixed, placed and/or
maintajned in or upon or used in connection with the real property, together with all
replacements and substitutions thereof, and all contract rights, accounts, general
intangibles (including payment intangibles), chattel paper (clectronic or otherwise),
business records, and all other personalty, whether affixed to the real property or not, of
every kind used in the development, management, construction, opetation and/or
maintenance of the Mortgaged Premises, and all cash and noncash proceeds of the
aforedescribed property which are now or hereafter may be owned by Mortgagor and
located on the real property (all such property &lso being referred to herein, and further
defined below, as “Collateral™); ~

(iv)  all rents, issues, profits, revenues and payment intangibles arising and to
anse for or on account of or with respect to the real property and any and all Jeases,
licenses, concessions, tenancies and other agreements, whether oral or written, associated
with such property, now ex1snng or hereafer incurred, and all amendments, extensions
and renewals thereof (the leasés of the Mortgaged Premises, or any part thereof, from
Mortgagor as landlord to any party as tenant are herein jointly and severally called the
“Leases™),

(v}  Mortgagor’s rights under any declarations of covenants, conditions and
restrictions, reciprocal easement agreements and simitar instruments which confer upon
the owner of the real property certain appurtenant benefits and any amendments,
supplements, revisions or additions thereto;

(vi) all permits, licenses and other general intangibles pertaining to the
ownership, operation and management of the real property, buildings and improvements
on the real property during the term of this Mortgage, whether now existing or hereafter
acquired;

(vii) all judgments and awards (and all proceeds thereof and other rights with
respect thereto) made or to be made with respect to any of the real property and buildings
and improvements thereon under or in connection with any power of eminent domain;
and

(viii) subject to the terms and provisions hereinafter set forth, all rights to

collect and receive any ipsurarice Procéeds or other suros payable as or for damages to

any of the buildings, improvements and tangible personal property located on the real
property, for any reason or by virue of any occurrence.

It is intended by the parties that all of the above described improvements and
goods shall be deemed fixtures and part of the real property, and Mortgagor expressly covenants
and agrees that the recording of this Mortgage in the real estate records of the county where the
Mortgaged Premises are located shall also operate from the time of such recording as a financing
staternent filed as a fixture filing in accordance WJth the Uniform Commercial Code of the
jurisdiction where such property is located.
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TO HAVE AND TO HOLD the Mortgaged Premises with all the rights,
improvements and appurtenances thereunto belonging, or in ‘anyway appertaining unto the
Mortgagee, its successors and assigns, forever. The Mortgagor covenants that the Mortgagor is
seized of an indefeasible estate in fee simple in the Mortgaged Premises; that the Morigagor has
a good right 1o sell, convey and mortgage the same; that the Mortgaged Premises are free and
clear of all general and special taxes, liens, charges and encumbrances of every kind and
character; and that the Morigagor hereby warrants and will forever defend the title thereto
against the claims of all persons, subject only to Permitted Bxceptions (if any exist, they are
described on Exhibit “B” attached hereto).” =

This Mortgage is made subject to the following additional covenants, conditions
and agreements:

1. INDEBTEDNESS SECURED. This Mortgage, and all rights, titles,
interests and liens created hereby, or arising by virtue hereof, are given to secure payment and
performance of the following indebtedness, liabilities and obligations (herein collectively called
the *Secured Indebtedness™):

{a)  All Joans, principal, interest, fees, cxpenses, obligations and ligbilities of
the Obligor arising pursuant to or represented by the Note, including any and all future
advancements made thereunder; :

(b) All indebtedness, liahilities and obligations arising tnder this Mortgage, or
under eny other security agreement, mortgage, deed of trust, collateral pledge agreement,
assignment or other contract of any kind now or hereafter existing as evidence of, security for, or
otherwise executed in ci)nnt:ction with the indebtedness evidenced by the Note, whether by
virtue of future advancements or otherwise; and

{¢) Any and all renewals, increases, extensions, modifications,
rearrangements or restatements of all or any part of the loans, advances, indebtedness, liabilities
and obligations described in (2) and (b), together with all costs, expenses and reasonable
attorneys’ fees incurred in connection with the enforcement or collection thereof.

If Obligor shall pay the Secured Indebtedness in accordance with its terms and
Mortgagor and Obligor shall punctually perform and comply with all the obligations, covenants
and condjtions contained herein, and upor payment in fill of all amounts owing hereunder or
secured hereby, then in that event only, this Mortgage shall be and become null and void, and
shall be released of record at the cost of the Mortgagor. '

2. PRESERVATION AND MAINTENANCE OF PROPERTY.

(2)  With respect to the Mortgaged Premises, the Mortgagor covenants and
agrees (i) to keep the same in good condition and repair; (ii) to pay all genera] and special taxes
and assessments and other charges that may be levied or assessed upon or against the same as
they become due and payable and to furnish to the Mortgagee receipts showing such payment, if -
demanded; (iii) to pay all debts for repair or improvement, now existing or hereafler arising, that
may become liens upon or charges against the same; (iv) to comply with or cause to be complied
with all requirements of any governmenta] authority relating to the Morigaged Premises; and (v)

J
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‘to promptly repair, restore, replace or rebuild any part of the Mortgaged Premises which may be

damaged or destroyed by any casualty whatsoever or which may be affectéd by any
condemnation proceeding or exercise of epinent domiain. ~ 7 7 7

(6)  The Mortgagor further covenants and agrees that it will not (i) commit nor
suffer to be committed any waste of the Mortgaged Premises; (i} initiate, join in or consent to
any change in any private restrictive covenant, zoning ordinance, or other public or private
restrictions limiting or defining the uses which may be made of the Mortgaged Premises or any

part thereof; nor (ifi) permit any lien or encumbrance, of any kind or character, to accrue or
remain on the Mortgaged Premises or any part thereof which might take precedence over the lien

of this Mortgage; provided that with respect to taxes, assessments and other charges levied or
assessed, debts for repail or improvements, or requirements of govemmental authority,
Mortgagor shall have the right to contest such items in good faith by appropriate proceedings
difigently conducted or provide indemnification satisfactory to the Mortgagee.

(a)  The Morigagor will keep the Mortgaged Premises insured for the benefit
of the Mortgagee against loss or damage by fire and other casualty and for extended coverage, all
for 90% of the appraised value of the improvements on the Mortgaged Premises, and shall
provide the Mortgagee with policics of liability insurance in amounts approved by Mortgages,
and when and to the extent required by the Mortgagee, against any other risk insured against by

persons operating like properties in the locality of the Morigaged Premises.

()  All insurance hercin provided for shall be in form and with companies
approved by the Mortgagee, regardless of the types or amounts of insurance required and
approved by the Mertgagee. Not less than ten (10) days prier to the expiration dates of each
policy required of the Mortgagor pursuant to this paragraph, the Mortgagor will deliver to the
Mortgagee a renewal policy or policies with evidence of payment satisfactory to the Mortgagee,

(¢)  Mortgagor shall abtain from its insurer and provide to the Mortgagee prior
or contemporaneously with the delivery of the Not¢ and Mortgage, an endorsement to the policy
naming the Mortgagee as a loss payee on the policy. If requested by Mortgagee, the Mortgagor
will assign and deliver to the Mortgagee all policies of insurance, or copies or endorsements
thereof, which insure against any loss or damage to the Mortgaged Premises. If the Mortgagee
by reason of such insurance receives any money for loss or damage, such amount may, at the
option of the Mortgagee, be retained and applied by the Mortgagee toward payment of the
Secured Indebtedness, or applied, or any part thereof, toward the repair of said buildings or for
the erection of new buildings in their place, or for any other purpose satisfactory to the

Mortgagee. The Mortgagee shall not be obligated 1o see to the proper application of any amount
paid to the Mortgagor.

4. CONDEMNATION. The Morigagor covenants and agress that if at any
. time all or any portion of the Morigaged premises shall be taken or demaged under the power of
eminent domain, the award received by condemnation proceedings for any property so taken or
any payment received in lieu of snch condemmation proceedings shall be paid directly to the
Mortgagee, and all or any portion of such award, at the option of the Mortgages, shall be applied
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to the Secured Indsbtedness or paid to the Mortgagor for the purpose of restoring or rebuilding
any part of the Mortgaged PIBIIIIS&G which may have béen altered, damaged or destroyed as a
result of any such taking, or for any other purpose satisfactory to Mortgagee; provided. that the
Mortgagee shall not be obligated to see to the application of any amount paid to the Mortgagor.

5.  INDULGENCES. EXTENSIONS. RELEASES AND WAIVERS,

{a)  Mortgagee may at any time, without notice to any petson, grant to the
Obligor any indulgence, forbearance or any extension of time for the payment of any of the
Secured Indebtedness or allow amy change or substifution for any of the property desctibed in
this Mortgage or any other. collateral which may be held by the Mortgagee, without in any
manner affecting the liability of the Obligor, any endorsers of the Secured Indebtedness or any
other person. liable for the payment of said indebtedness, and aiso without in any manner
affecting or impairing the lien of this Mortgage upon the remainder of the property and other
collateral.

(b) Mortgagee may at any time, Wzthout nouce to any peraon, re]ease any
portion of the Mortgaged Premises or any other collateral or any portion of any other collateral
which may be held as security for the payment of the Secured Tndebtedness, either with or
without any consideration for such release, without in any manner affecting the liability of the
Obligor, all endorsers, and all other persons who are or shall be liable for the payment of said
indebtedness, and without affecting or unpamm, in ‘any manner the validity and priotity of the
lien of this Mortgage upon’the entire remainder of the Mortgaged Premises or other collateral
which is unreleased. Any release or releases may be made by the Mortgagee without the consent
or approval of any person or persens whomsoever.

(c) Any failure by the Morigagee to insist upon the strict petformance of any
of the terms and provisions hereof shall not be decmed to be a waiver of any such terms, and the
Mortgagee, notwithstending any such failure, shall have the right thereaﬂer to insist upon the
strict performance of all of the terms and provisions of this Mortgage.

(d)  Neither the Obligor nor any other person now or hereafter cbligated for
the payment of the Secured Indebtedness shall be relieved of such obligation by reason of (i) the
failure of the Mortgages to comply with any requcst of the Mortgagor to take action to foreclose
this Mortgage or otherwise ¢nforce any of the provisions of] or any obligations secured by, this
Mortgage; (if) the release, regardless of consideration, of any security heid for the Secured
Indebtedness; (iii) any agreement or stipulation between any subsequent owner of the Mortgaged
Premises and the Mortgagee extending the time of payment or modifying the terms of the
Secured Indebtedness or this Mortgage without first having obtzined the consent of the
Mortgagor or such other person.,

(e) Regardless of conmderatlon and without the necessny for any noﬂce to or
consent by the holder of any- subordmare lien on the Mortgaged Premises, the Mortgagee may
release the obligation of anyone at any time liable for any of the Secured Indebtedness, or release
any part of the security held for the Secured Indebtedness, or extend the fime of payment or
otherwise modxfy the terms of the Secyred Indebtedness and/or in this Mortgage without in
anyway impairing or affecting the lien of this Mortgage or thé priority of such lien over any
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subordinate lien. The holder of any subormnaie lien shall have no right to terminate any lease
affecting the Mortgaged Premises.

{H Mortgagee may resort for the payment of the Secured Indebtedness to any
other security therefor held by the Mortgagee in such order and manner as the Mortgagee may
clect.

(g  To the fullest extent permitied by law, Mortga.uor hereby waives, releases
and relinquishes all of its right of appraisements and hereby waives, releases and relinquishes all
right of redemption under any applicable laws.

6.  SECURITY AGREEMENT AND FINANCING STATEMENT,

(a) This Mortgage shall also be construed to be a security agreement and
financing statement with respect to any of the Mortgaged Premises which may be subject to a
security interest pursuant to the Uniform Commercial Code of the applicable jurisdiction, and
Mortgagor hereby grants to Mortgagee a securily interest in said properties and items
(hereinafter referred to as the “Collateral”). This instrument ray be filed by Mortgagec in the
appropriate records or index as a financing statement for the purpose of perfecting such security
Interest.

(b}  Upon any Event of Default, the Mortgagee may, at its discretion, require
the Morlgagor and/or the Obligor to assemble the Collateral and make it available to the
Mortgagee at a place reasonably convenient to both parties to be designated by the Mortgagee.
The Collateral may, at the sole discretion of the Mortgagee, be combined with the real property
as an entirety, or any part of the Collateral not sold together with the real property may be sold

separately, as one parcel or in such_ parcels, manner or order as the Mortgagee, in its sole
discretion, may elect.

{©) The Mortgagee shall give the Mortgagor aud Obligor notice, by reg;stered
or certified mail, postage prepa1d of the time and place of any public salc of any Collateral or of
the time after which any private sale or other intended disposition thereof is to be made by
sending notice to the Mortgagor and Obligor at least ten (10) days before the time of the sale or
other disposition, which provisicns for notice the parties agree are reasanable.

(d)  The proceeds of any disposition or other action by the Mortgagee shall be
applied as follows: (a) first, to the costs and expenses incurred in connection with the retaking,
preparation for sale of the Collateral, snd the care or safekeeping of the Collateral in any way
relaling to the rights of the Mortgagee, including reasonable attorneys’ fees and expenses
incurred by the Mortgagee in connection with any of the foregoing; (b) second, to the payment of
the Secured Indebtedness; (c) third, to the payment of any other amounts required or permitted to
be paid under the Uniform Comruercial Code of the applicable jurisdiction; and (d) fourth, to the
Mortgagor to the extent of any surplus proceeds.

{e)  Within fificen (15) days after request by the Mortgagee, Mortgagor agrees
to execute, acknowledge and deliver any financing statement, renewal affidavit, certificate,
continuation statement, inventory or other similar documents as the Mortgagee may request in
order to profect, preserve, conlinue, extend or maintain the secunty interest under the priority of
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this Mortgage, and will, upon demand, pay any GXpenSes mcuned by the Morteagee m the
preparation, execution and fling of any such documents.

7. TAXES. The Obligor and/or Mortgagor hercby aOTee to pay any and all
taxes which may be levied or assessed dlrcct]y or indirectly upon the Sccured Indebtedness, this
Mortgage or the Mortgaged Premises, including, but not limited to, any mortgage laxes required
by any applicable jurisdiction.

8. MORTGAGEE"S RIGHTS, Upon the failure of the Mortgagor or Obhgor
to pay any of the taxes, assessments, liens or other charges on the Mortgaged Premises or owed
by Obligor under this Mortgage as they become due and payable, or to perform any of the
Mortgagor’s or Obligor’s covenants ‘and agreements herein, the Mortzagee may, at ils option,
pay such expenses ot remedy the Mortgagor’s or Obligor's failure to perform hereunder, and the
Mortgagor and Obligor hereby agree to refund on demand all amounts so paid, with interest
thereon at the default rate of interest set forth in the Note. Any such amounts so paid, together
with such interest, shall become a part of the Secured Indebtedness; prov1ded, however, that the
retention of a lien hereunder for any sum 30 paid shall not be a waiver of subrogation or
substitution which the Mortgagee mi ight otherwise have had,

9. EVENTS OF DEFAULT; REMEDIES,

{a) An “Byent of Default” OCCUrS:

(1) if the Obhgor shall fail to pay principal or interest under the Note when due
and payable, whether at the due date thercof, by acceleration or othermse

(2) upon any other fajlure to pay any of the Secured Indebtedness when due;

(3) upon the occurrence of any default as set forth in the Agreement or the Note
(which defaults are hereby incorporated by reference);

(4) upon the breach of any term or provision of this Mortoaae the Note or any
other document executed in connection herewith;

(3) if the Morigager, without the prior wrilten consent of the Mortgagee; shall (or
atternpt to) mortgage or otherwise encumber, sell, transfer, convey or voluntanly or involuntarily
permit or suffer the Moztgaz,ed Premises or any part thereof to be mortgaged, encumbered, sold,
transferred or conveyed, or in the event any foreclosure, execution or other similar remedy is
corumenced against the Mortgaged Premises or the Collateral.

(b)  1f an Event of Default occurs which is described in Sections 9(a)1) or
9(a)(4) above, unless otherwise expressly prowdcd in the Note or Agreement, Obligor or
Mortgagor, as the case may be, shall have five (5) business days aftér receipt of Mortpagee’s
written notice thereof to cure said Event of Defaylt to the rcasonable satisfaction of the
Morigagee. If the Event of Default sct forth in Section 9(a}(5) above occurs; there shall be no
curative period. I any of the above Evenig of Default are not cured within the applicable
curative period described, the whole of the Secured Indeb‘fedness shall, at the election of the
Mortgagee, become immediately due and payable without further notice, except as provided in
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the Note, and the Mortgagee, at its option, may proceed to foreclose this Mortgage, with or
without appraisement as the Mortgagee may clect at the time judgment is rendered. Thereupon,
the Mortgagee shall be entitled 1o enter into possession of the premises and to collect the rents,
issues and profits thereof, accrued and to accrue, and to apply the same as provided herein, or
Mortgagee shull be entitled to the appointment of a receiver in any court of competent
_ Jurisdiction to collect such rents under the direction of the court.

(©) The Mortgagee may elect (o use the non-judmlal Power of Sale which is
hereby conferred under the terms of this Mortgage. Mortgagee is hereby authorized and
empowered, to expose to sale and to sell all, or from time to time any parl, of the Mortgaged
Premises at public auction for cash, after first having complied with all applicable requirements
of the law with respect to the exercise of powers of sale contained in mortgages and/or deeds of
trust. Mortgagee may sell the Mortgaged Premises (o the hlghcst bidder at public auction in
front of the Courthouse door in the county where the Mortgaged Premises are located, either in
person or by auctioneer, after having first given notice of the time, place and terms of sale,
together with a description of the property to be sold, any such notice and sale bemg given and
uonducted according to the laws of the state where the Mortgaged Premises are located
goveming sales of land under mortgages and/or deeds of trust, Upon payment of the purchase
money, Mortgagee or any person conducting the sale for Mortgagee 15 authorized to execute to
the purchaser at said sale a deed to the Mortgaged Premises so purchased. Mortgages may bid at
said sale and purchase the Mortgaged Premises, or any part thereof. At the foreclosure sale, the
Mortgaged Premises may be offered for sale and sold as a whole without first offering it in any
other manner or may be offered for sale and sold in any other manner Mortgagee may elect,
Moitgagee may conduct any number of sales from time to time. The power of sale provided
herein shalt not be exhausted by any one or more such sales as to any part of the Mortgaged
Premises which shall not have been sold, nor by any sale that is not completed or is defective in
any manner, and shall be cxercisable by the Trustee until the indebtedness secured hereby has
been satisfied in full. Any salc or sales shall operate to divest all of the estate, rights, title,
interest, claim and demand whatsoever, whether at law or in equity, of Mortga,,,or in and into the
properties and rights so sold, and shall be a perpetual bar, both at law and in equity, against
Mortgagor, any and all persons claiming any part thereof or any interest therein through
Mortcagor to the fullest extent permitted by applicablé law,

(d)  The foregoing shall in no way be construed to Imut the power of sale
herein granted or restrict the discretion the Mortgagee may have under the laws of the applicable
jurisdiction granting the nght of the power of sale, as the same may be from time to time
amended. Each legal, equitable or contractual right, power or remedy of the Mortgagee now or
hereafter provided herein, or by statute or otherwise, shall be cumulative, concurrent and in
addition to every other right, power and remedy, and the exercise or commencement of the
exercise by the Mortgages of any one or more of such rights, powers and remedies shall not
preclude the simultaneous or later exercise of any or all such other rights, powers and remedies.

(e)  Whether or not proceedings have commenced by the exercise .of the power
of sale above given, the Mortgages or the holder or holders of Secured Indebtedness, in lieu of
proceeding with the power of sale, may at its option (after any applicable contractual notice
and/or cure period has expired without such default being cured) proceed by suit or suits in
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equity or at Jaw to foreclose this Mortgage. The Mortgaged Prcmises may be sold as one parcel
or in such parcels as the Martgagee may elect unless otherwise provided by law.

(63)] In addition to the remedies set forth in this Morrcagc the Mortgagee shall
be entitled to exercise any and all other remedies available by applicable laws and judicial
decisions, as well as all remedies available to a secured creditor under the Uniform Commercial
Code of the applicable jurisdiction.

10.  LEASES, ASSIGNMENT OF RENTS.

(a) In addition to pledging the Mortgaged Premises described herein,
Mortgagor does hereby presently bargain, grant, self, transfer, assign, convey, deliver, confirm
ang warrant unto the Mortgagee its successors and aSSLgns, as an absolute assignment and not
merely one for secutity, all of the right, title and interest of the Mortgagor in and to all Leascs
now or hereafter entered into, whether oral or written, which demise any portion of the
Mortgaged Premises or 1mpr0vemcnts thereon, together with any and all extensions, renewals,
and modifications thereof, together with: (a) the immediate and continuing right to collect and
reccive all rents, income, paymients and profits arising out of said Leases or out of the ahove
desctibed real property or improvements or any part thereof and (b) the right to all proceeds
payable to the Mortgagor.’

(b) It is understood and agreed by parties that this assignment is intended to
be and 1s an absolute assignment from Moﬁgagor to Mortgagee, and not merely the passing of a
security interest; provided, however, that, prior to an Event of Default, Mértgagor shafl have 2
limited license, without joinder of Mortgagee to enforce the Leases and 1o collect the rents as
they come due angd to retain, use and cnjoy the same, Such license shall be IﬁVDCdeC by notice
from Mortgagee to Mortgagor at any time after the occurrence and during the continuation of an
Event of Default,

(¢)  Mortgagor shall, upon request by Mortgagee, exccuie confirmatory
assignments of any specific Leases affectmg any part of the property subject to this Mortgage.
Mortgacor will promptly (but in any event within five (5) business days from the time Mortgagor
has actual knowledge thereof) notify Mortgagee if Mortgagor has reason to believe it will be
unable to fulfill its obligations as lessor under any Lease or if Mortgagor has knowledge of any
set of facts which, with the giving of netice or passage of time or both, would constitute a default
on Mortgagor under any Lease. Mortcagee may require that all security deposits and similar
funds for security provided By a lessee or occupant be deposited with an escrow agent
satisfactory to Mortgagee, subject to the rights of the lessee or octupant, but otherwise subject to
a security interest in favor of Mortgagee.

(c) Any Leases pertaining 1o the Mortgaged Premises are hereby made subject
and subordinate to ihis Mortg:aﬁe and to all remewals, modifications, consolidations,
replacements and extensions of this Mortgage and the Secured Indebtedness with the same force
and effect as if the same had been executed and recorded prior to the execution of the Leases.

Mortgagor, at Mortgagee's roquest, shatl furnish Mortgagee with executed copies of all Leases

now exwung or héreafter made of all or any part of the Mortgaged Premlses Mortgagor shall
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not, without Mortgagee’s writien consent, request ot consent to the subordination of any Lease of
all or anty part of the Mortgaged Premises to any lien suberdinate to this Mortgage.

{d) Mortgagee may, after occurrence of an Event of Default, rom time to
time, appoint and dismiss such agents or employees as shall be necessary for the collection of the
rents and for the proper care and operation of the Mortgaged Premises, and Mortgagor hereby
granis to such agents or employees so appointed full and irrevocable authority on Mortgagor’s
behalf to manage the Mortgaged Premises and to.do all acts felating to such management,
including among others making new leases in the name of the Monaagor or otherwise, altering
or amendmg existing Leases, authorizinig répairs or replacements to maintain the Mortgaged
Premises in good and tenantable condition, and making such a.ltcratmns or mlprovcments as in
the judgment of the Mortgagee may be necessary to maintain or increase the income from the
Morigaged Premiscs. Mortgagee shall have the sole control of such agents or employees whose
remuneration shall be paid out of the rents, and Mortgagor hereby expressly releases Mortgagee
from any liability te Mortgagor for the acts of such agents, and agrees that Mortgagee shall not
be Hable for their neglect or for moneys that may come into the possession of such agents.

(&) The collection and application of rents as above described shall mot
constitute waiver of any default which might at the time of apph cation or thereafter exist, and the
exercise by Mortgagee of the nghts herein provided shall not prevent Mortgagee’s exercise of
any rights provided elsewhere in this Mortgage.

(f)  The Mortgagee shall not be obligaled to petform or discharge any
obligation under the Leases hereby assigned, or under or by reason of this Mortgage, and the
Mortgagor hereby agrees to indemnify and hold harmiess Mortgagee against any and all liability,
loss or damage which Mortgagee might incur under the Leases or under this Mortgage, and of
and from any and all claims and demands whatsoever which may be asserted against Mortgagee
by reason of any alieged obligation or undertalang on Mortgagee’s part to perform or discharge
any of the terms of such Leases

(g Upon request of Mortgagee, at any time, Mortgagor will deliver a wriiten
notice to each of the tenants of the Mortgaged Premises, which notice shall inform such tenants
of this Mortgage and instruct them that upon receipt of notice by them from the Mortgagee, all
rent due thereafter shall be paid to the Mortgagee.

11.  FEES AND EXPENSES. 1ti is agreed that if, and as often as this Mortgage
or the Secured Indebtedness is placed in the hands of an attorney for collection, or to protect the
priority or validity of this Mortgage, or to defend any suit affecting the title to the Mortgaged
Premises, or to enforce or defend any of the Mortgagor’s or the Mortgafree s rights hcrounder
the Mortgagor shall pay to the Mortgagee its reasonable attorneys’ fees, limited to a maximum of
10% of the indgbtedness, together with all court costs, expenses for title examination, title
insurance or other disbursements relating to the Mortgaged Premises, which sums shall be
secured hercby,

12.  BSTOPPEL CERTIFICATE. The Mortgagor shall within ten (10) days
after receipt of request, made either pmonally or by maﬂ cemfy, by a writing dualy

10
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acknowledged, to the Mortgagee or to any proposed assignee of this Mortgage or of the Secured
Indebtedness or any of them, the amount of pr.mmpal and interest then owing on this Mortgage.

13.  NOTICES. All niotices hereunder shall be i in Wrﬁmg and shall be deemed
to have been sufficiently given or served for all purposes when prescnted personally or sent by
certified or registered mail to any party hereto at the following address:

To Mortgagot:

c/o Kerry Kinyon
P.O. Box 248
Decatur, AR 72722

To Mortgagee: McKimney & Stringer, P.C.
' ¢/o Robert L. Roark, Esq.
101 N. Robinson, Ave., Snite 1300
Oklahoma City, OK 73102

To Cbligor: ' Peterson Farms, Inc.
¢/o Kerry Kinyon
P.O. Box 248
Decatur, AR 72722

or af such other address of which it shall have notified the party giving such notice in writing.

14.  ACCBSS. Mortgagee shall, upon forty-eight hours prior notice, have
access to the Mortgaged Premises for the purpose of inspecting the samc and ascertaining that
the various loan requirements and resirictions are being complied with, provided such access
shal} be granted during normal business hours.

15. CHANGE IN PROPERTx The Mortgagm covenants and agrecs to
permit or suffer none of the following without the written consent of the Mottgagee: {i) any
material structural alteration of, or addition to, the buildings or improvements on the Mortgaged
Ptemises; or (ii) the removal from the premises of any pait of the property covered by this
Mortgage, except the renewal, replacement, or substitution of fixtures and articles of personal
property covered hereby made in the normal course of business; or (iii) the use of any of the
buildings or improvements now or hereafter situated upon the Mortgaged Premises for any
purpose other than as currently used; prov1ded., however, {hat 'Mortgagee hereby consents to such
of the foregoing as Mortgagor is obligated to permit or suffer undcr any lease in effect as 1o the
Mortgaged Premises on the date of this Mortgage.

16. SUBROGATION. In the event it becomes necessary for the Mortgagee to
expend any sums for the purpose of retmng debt or debts secured by prior Hens on the
Mortgaged Premises, the Morigagee shall be subrogated to the rights and lien pnonty of the
holder of the Hen so discharged.
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17 ENVIRONMENTAL LAWS.

(@  The Mortgagor will not cause any violation of applicable environmental
laws, nor knowingly permit any tenant of any portion of the Mortgaged Premises to cause such a
violation, nor permit any environmental lien to be placed on any portion of the Mortgaged
Premises.

(b)  The Mortgagor and its successors and assigns, agree to defend, mdernmfy
and hold harmless the Mortgague and its directors, officers, employees, agents, contractors,
subcontractors, licensees, invitees, successors and assigns, from and agamst eny and alf claims,
demands, judgments, seitlements, damages actions, causes of actions, injuries, administrative
orders, consent agreements and orders, liabilities, penalties, costs, including, but not limited to:
{i) any cleanup costs, and alt expenses of any kind whatsoever, including claims ammg out of
loss of life, mjury to persons, property, or business or damage to natural resources in commection
with the activities of Mortgagor or any other party arising out of the actual, alleged or threatened
discharge, dispersal, release, storage, treatment, generation, disposal or escape of pollutants or
other toxic or hazardous substances, including asbestos and any other solid, liquid, gaseous or
thermal irritant or contarninant, mcludmg smoke, vapor, soot, fumes, acids, alkalis, chemicals
and waste (inclunding materials to be recycled, reconditioned or reclaimed); (i) the use,
specifications, or inclusion of any product, matetial or process containing chemicals; or (iii) the
failure to detect the existence or proportion of chemicals in the soil, air, surface water or
groundwater, or the performance or failure to perform the abatement of any pollution source or
the replacement or removal of any soil, water, surface water, or groundwater-containing
chemicals.

() The Mortgagor and its successors and assigns, shall bear, pay and
discharge when and as the same become due and payable, any and all such judgments or ¢laims
for damages, penalties or otherwise against the Mortgagee described herein, shall hold the
Mortgagee harmless for those Judgments or claims, and shall assume the burden and expense of
defending ail suits, administrative proceedings, and negotlauons of any description with any and
all persons, pohucal subdivisions or government agencies arising out of any of the occurrences
set forth herein. It is agreed that if, and as often as, the Mortgagee shall elect or be required to
become involved in any action or proceeding commenced by any governmental authority with
respect to storage, disposal or cleanup of any toxic or hazardous materials on the Mortgaged
Premises, the Mortgagor shall pay to the Mortgagee its reasonable attorney’s fees together with
alt court costs or other disbursements relating to the Mortgaged Premises, which sums shal)
constitute a part of the Secured Indebtedness.

18.  MISCELLANEOUS.

(a) The rights of the Mortgagee arising under the clauses and covenants
contained in this Mortgage shall be separate, distinct and cumulative and none of them shall be
in exclusion of the others; and no act of the Mortgagee shall be construed as an election to
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proceed under any one provision herein to the exclusion of any other provisions, anything herein
or otherwise to the contrary notwithstanding.

(b)  The covenants and agreements contained herein are binding upou the
Mortgagor and Obligor and their respective successors and assigns and shall joure to the benefit
of the Mortgagor, Obligor, Mortgagee and their respective successors and assigns.

{c) Wherever used in this Mortgage, unless the context clearly indicates a
confrary intent or unlcss otherwise specifically provided herein, the word “Mortgagor” shall
mean “Mortgagor and/or any subsequent owner or owners of the Mortgaged Premises;” the word
“Mortgagee” shall mean “Morigagee or any subsequent holder or holders of this Mortgage;” the
word “Note” shall mean “Note secured by this Mortgage;” and the word “person” shall mean “an
individual, corporation, partnership or unincorporated association.” All '

{d) This Mortgage cannot be changed except by an agreement in writing,
signed by the party against whom enforcement of the change is sought and in recordable form.

()  Matters of construction, validity, interpretation, enforcement and
performance relating to terms defined in the Note, to the indebtedness, its payment (including,
without limitation, all matters relating {o limitations on interest, i.e., uswy), and with respect to
obligations created under the Note, shall be governed by and construed in accordance with the
laws of the State of Oklahoma applicable to contracts made and performed in Oklahoma, and the
applicable laws of the United Stafes of Ametica, regardless of where the Mortgaged Premises or
Collateral may be located. All other provisions and obligations arising under this Mortgage,
together with those which relate to the creation, perfection, priority and enforcement of this
Mortgage and all security interests in the Mortgaged Premises shall be governed by the laws of
the State where the Mortgaged Premises and Collatéral are Tocated.

19.  PARTIAL INVALIDITY, ‘Should any clause or provision of this
Mortgage be invalid or void for any reasot, such invalid or void clause shall not affect the whoie
of this instrument, and the balance of the provisions hereof shal] remain in full force and effect.

20.  WAIVER. To the fullest extent permitted by law, Mortgagor irrevocably
and unconditionally waives and releases (a) all benefits that might acerue to it by virtae of any
present or future law exempting the Mortgaged Fremises from attachment, levy or sale on
exectition or providing for any appraisexzent, valuation, stay of execltion, exemption ffom civil
process, redemption or extension of time for peyment; (b) all notices of any Event of Default
(except as otherwise expressly provided herein) or of Mortgagee’s election to exercise any right,
remedy or recourse provided for hereunder; and (c) any right to a marshaling of assets or a sale
in inverse order of alienation. Mortgagor and Obligor, for themselves and all affiliates and
suceessors in interest, including any trustee, receiver or debtor-in-possession, covenant and
affirm that it is Mortgagor’s and Obligor’s intent that Morigagee have by this Mortgage a valid,
enforceable, first and prior right and len ir the Morigaged Premises and Collateral déscribed
herein; that any defect that may e‘xist._or' occur ‘in granting or perfecting this Mortgage is
immaterial, {s hereby #rrevocably waived and released, and shall ot affect or impair
Mortgagee’s intended rights hereunder; and that Mortgagor and Obligor and their successors
shall not at anytime assert any such defect, ot any other defenses or claims to coutest the validity

13
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or enforceability of this Mortgage and all nghts and interests purportedly granied Mortgagee
hereunder, and that by virtuc hereof they shall be estopped from making any such claim.

21, MORTGAGOR/OBLIGOR WARRANTIES. Mortgagor and Obligor and
their undersigned representanves by their execution hereof, hereby represent and warrant
that: (a) the Mortgagor has the requisite authority, and the person signing on its behalf has the
requisite capacity and corporate approvals, to execute and deliver this Mortgage, as evidenced by
an appropriate Certificate of the Secretary of the Corporation (where applicable) which
Mortgagor shall deliver herewith; (b) the execution and delivery of ‘this Mortgage does not
violate any other agreements, covenants, court orders or contractual restrictions imposed upon
the Mortgagor or Obligor; {c) the graiit and delivery of this Mortgage does not causc the
Mortgagor to be insolvent or otherwise financially impaired, is riot granted and delivered with
amy intent to hinder’ or defraud the Mortgagor’s other credltors and is given for fair,
conterporaneous “and substantmlly equivalent consideration; and (d)the Mortgage, when
properly filed of record in accordance with the laws of the State of L will
constituie the first and only mortgage granted with respect to the Mortgaged Premises.

EXECUTED AND DELIVERED the day and month first above written.

“MORTGAGOR”
Decatur, Arkansas
Attest:
... By
Secretary = ___, Pregident
(SEAL)
STATE OF ARKANSAS )
} ss.

COUNTY OF BENTON )

This instrument was acknowledged before me on July , 2003, by

-, an Arkansas corporation.

NOTARY PUBLIC

My Commission # Expires: -

(SEAL)
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“OBLIGOR” PETERSON FARMS, INC.
Decatur, Arkansas
Adtest:
, By _ i
Secrstary Lloyd Peterson, President

(SEAL)

STATE OF ARKANSAS )
) ss.
COUNTY OF BENTON )
This instrument was acknowledged before me on July , 2003, by Lloyd

Peterson, President of Peterson Farms, Tnc., an Arkansas corporation.

My Commission #

Expires:

(SEAL)

NOTARY PUBLIC
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NOTICES

All notices required to be served upon any Party, as stated in the Settlermnent
Agreement, shall be served in accordance with the Agreement upon the following individuals.
Any of the following representaﬁves may be substituted or chanfrecl by the Party Principal for
such representative upon written notice to alt other Parties;

PARTY

- City orF TuLsa

TULSA METROPOLITAN UTIITY AUTHORITY

TySON FOODS, ET AL.

COBB-VANTRESS, INC.

PETERSON FARMS, INC.

REPRESENTATIVE

/o City Attorney

200 Civic Center, Third Floor
Tulsa, OK 74103 '
Telephone:  918/596-7717

c/o Chairman

200 Civic Center, Fourth Floor
Tulss, OK. 74103 ‘
Telephone:  918/596-9621

Ruth Arm Wisener

Tyson Foods, Inc.

2210 West Gaklawn Drive
Springdale, AR 72762-6999

Telephone: ~ 479/290-4000

Ruth Ann Wisener

Tyson Foods, Inc.

2210 West Oaklawn Drive
Springdale, AR 72762-6999
Telephone:  479/290-4000

Kerry Kinyon
Chief Executive Officer
Peterson Farms, Inc.

- P.O. Box 248

Decatur, AR 72722 A
Telephone;  479/752-5000
and

Joyce, Paul & McDaniel, P.C.
Aflention: A. Scott McDaniel
111 West Fifth Street, Suite 500
Tulsa, OK 74103 ‘

Telephone:  918/599-0700



Case 4:05-cv-00329-GKF-PJC  Document 2126 Filed in USDC ND/OK on 06/02/2009 Page 78 of 79

EXHIBIT F TO SETTLEMENT AGREEMENT =~~~ =7

PARTY

SMMORS Foobps, INC.

CaRgILL, INC,

GEORGE’S, INC,

REPRESENTATIVE

‘Mark Simmeons

Chairman of the Board

‘Simmons Foods, Inc,

P.O. Box 430

‘Siloam Springs, AR 72761

Telephone:  479/524-8151

and

Conner & Winters, P.L.L.C.
Attention: John Eirod A
100 West Center Street, Suite 200
Fayetteville, AR 72701
Telephone:  479/582-5711

Steve Willardson

Cargill, Inc.

1505 S. Old Missouri Road
Springdale, AR 72764
Telephone:  47%/750-6800
and

Rhodes, Hieronymus, Jones, Tucker & Gable,
BLL.C.

Attention: Johmn H, Tucker
P.0.Box 21100
Tulsa, OK 74121
Telephone:  918/582-1173

Gary C. George

Chief Executive Officer
George's, Inc,

412 W. Robinson

P. O. Drawer G

Springdale, AR 72764
Telephone:  479/927-7000
and :

" Bassett Law Fu‘m

Attention: James M. Graves
P.O.Box 3618

" Fayetteville, AR 72702

Telephone:  479/521-9996
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EXHIBIT FTQ SETTLEMENT AGREEMENT

PARTY

CITY OF DECATUR, ARKANSAS

SKFrir/3659-001/ccl/S13088_1/dkm

REPRESENTATIVE

- Mayor Bill Montgomery

City of Decatur

P.O. Box 247

Decatur, AR 72722
Telephone:  501/752-3914
and

Doerner, Saunders, Danicl & Anderson, L.L.P.

Attention: Linda_ C. Mamn
3208. B’Gstbn; Suite 500 ’
Tulsa, OK 74103-372%

_ Telephone:  918/582-1211



